IN THE HIGH COURT OF ESWATINI

Tmad
HELD AT MBABANE CASE NO......

In the matter between: -

ESWATINI LITIGATION CENTRE /70
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MZWANDILE BANELE MASUKU
SWAZILAND RURAL WOMEN’S
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MELUSI SIMELANE SANRRENS=4th 4 hlicant
And

PRIME MINISTER OF ESWATINI N.O. 1** Respondent
COMMISSIONER GENERAL OF

CORRECTIONAL SERVICES 2"! Respondent

MINISTER OF HOME AFFAIRS

MINISTER OF FOREIGN AFFAIRS AND
INTERNATIONAL COOPERATION
THE ATTORNEY GENERAL

3" Respondent

4" Respondent

St Respondent

CERTIFICATE OF URGENCY

[, the undersigned,

MZWANDILE B. MASUKU

do hereby make oath and state that;




[ am an Attorney of the above High Court of Eswatini, duly admitted and

practicing as such with the firm, Mkhabela Attorneys, 2™ floor Christel

Building, Dzeliwe Street, Mbabane in the district of Hhohho.

[ confirm that I have read the Founding Affidavit and supporting affidavits of

the applicants in relation the present application, and do certify that the matter

is urgent for the following reasons hereinunder:
21

The Applicants raise serious matters of national concern including a possible
violation of ESWATINI laws in an agreement that could pose national security

risk and the threat of disregard of executive oversight which is an important

protection for all who live in Eswatini.

However, instead of coming clean on the manner and intention/ purpose why
the deportees were allowed into the Kingdom, there are now indications to the
effect that the government intends to conceal same by repatriating these
individuals. However, such conduct we submit cannot escape this Honourable
Court’s censure wherein the respondents are called upon to account for their

conduct in the scheme of things.

4.

In the premises, coupled with the national interest in the matter as well as the
desire for finality on the part of the applicants, this Honourable Court is called

upon to determine this matter on an urgent basis and there is no prejudice that




will be occasioned on the respondents wherein this matter is heard as such. On
the contrary if this matter is heard as a normal application the applicants will

suffer prejudice and whatever order the Court make at a later stage will be
academic as the respondents are adamant in proceeding on secrecy on the

issues subject to this litigation.

[ submit that this is a matter that ought to be enrolled and heard as one of

urgency by the above Honourable Court.

DATED AT MBABANE ON THIS 13" DAY OF AUGUST 2025
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HELD AT MBABANE X KO\ CASE

In the matter between: -

1°** Applicant

ESWATINI LITIGATION [RE 0"
MZWANDILE BANELE MASUKU 2" Applicant

SWAZILAND RURAL WOMEN’S ASSEMBLY 3" Applicant

MELUSI SIMELANE 4™ Applicant

And

PRIME MINISTER OF ESWATINI N.O. 1* Respondent

COMMISSIONER GENERAL OF

CORRECTIONAL SERVICES 2"! Respondent

MINISTER OF HOME AFFAIRS 3" Respondent

MINISTER OF FOREIGN AFFAIRS AND

INTERNATIONAL COOPERATION 4" Respondent

THE ATTORNEY GENERAL 5" Respondent
NOTICE OF APPLICATION

BE PLEASED TO TAKE NOTICE that the Applicants will make an
application to the above Honourable Court on FRIDAY the '{49 of August, 44

2025 at 09:30 am or so soon thereafter as the matter may be heard in court for

an order in the following terms:
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I. Dispensing with the usual rules relating to time limits and manner of

service in the institution of proceedings and hearing this matter as one of

urgency.

2. Condoning the Applicants non-compliance with the said rules.
3. Declaring unconstitutional and void from inception the unilateral

agreement concluded by the 1% Respondent with the United States of
America to host third country deportees in the Kingdom for being

inconsistent with the provisions of section 69(2) read together with

section 238(1) of the Constitution.

4. Directing and ordering the 1% Respondent in the public interest to

produce/ publish and furnish the Applicants with the agreement 1t signed

with the United States of America to receive and detain the five foreign

deportees.

5. Directing and calling upon the 1% Respondent to disclose the financial
benefits of the unconstitutional agreement it signed with the United

States of America with immediate effect.

6. Directing and ordering the 2" Respondent to produce the relevant or
necessary documents/or instruments authorizing it to admit the five
foreign deportees at the Matsapha Maximum Correctional Facility in

line with the appropriate provisions of the Correctional Services Act

read together with the Correctional Services Regulations.

7. Directing and ordering the 3™ and 4" Respondents to produce the

documents permitting for the arrival of the third country deportees in the

Kingdom of Eswatini.




8. Interdicting and restraining the 1% and 2™ Respondents from receiving/

Importing any other third country deportees in the Kingdom pending

finalization of the matter by this Honourable Court.

. Directing that prayers 4-8 be operative with interim and immediate

effect pending finalization of this matter.

TAKE NOTICE that the affidavit of MZWANDILE BANELE

MASUKU together with annexures annexed hereto will be used in support of
this Application.

TAKE FURTHER NOTICE THAT that the Applicant has appointed the

offices of MKHABELA ATTORNEYS, 2™’ FLOOR, CHRISTEL HOUSE,
DZELIWE STREET, MBABANE as an address at which she will accept

notice and service of all process in these proceedings.

TAKE NOTICE FURTHER that if you intend opposing this Application, you

are required to notify Applicant’s Attorneys in writing before 12:00hrs on
Thursday the 14™ of August 2025 after recelpt of this application and thereafter
file the Answering Affidavit before 16:30hrs on Thursday the 14" of August
2025.

KINDLY PLACE THE MATTER ON THE ROLL ACCORDINGLY.

DATED AT MBABANE ON THIS /3 DAY OF 246457 202s.



MKHABELA ATTORNEYS
(Applicant’s Attorneys)

| /;«;*{/ BETE MC" ?ﬂd Floor Christel House

> iwe Street

BANE

TO: THE REGISTRAR OF THE HIGH COURT
Mbabane

AND TO: THE PRIME MINISTER OF ESWATINI N.O

1 RESPONDENT TGN s e
Cabinet Offices, Hospital Hill ’ " | :i
L‘ 1IG 7N7R 1
Mbabane | |4 AUG 2025 |
. P.O. BOX 395 ‘
%@/" ......................... | MBABANE - ESWATIN j

AND TO: COMMISSIONER GENERAL OF CORRECTIONAL

SERVICES
(2" RESPONDENT)

LEGAL OFFICE
HM CORRECTIONAL SERVICES

14 AUG 2025

" PO. BOX 166
MBABANE - ESWATINI
TEL: (+268) 2404 2476

bane

AND TO: THE MINISTER OF HOME AFFAIRS
3" RESPONDENT

Justice Building
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IN THE HIGH COURT OF ESWATINI

HELD AT MBABANE CASE NO:

In the matter between:

ESWATINI LITIGATION CENTRE 1°' Applicant

MZWANDILE BANELE MASUKU 2" Applicant
SWAZILAND RURAL WOMEN’S ASSEMBLY 3" Applicant
MELUSI SIMELANE Applicant

And

PRIME MINISTER OF ESWATINI N.{; ©P% Respondent
COMMISSIONER GENERAL OF KINGROE”
CORRECTIONAL SERVICES 2"! Respondent
MINISTER OF HOME AFFAIRS 3" Respondent
MINISTER OF FOREIGN AFFAIRS AND

INTERNATIONAL COOPERATION 4™ Respondent
THE ATTORNEY GENERAL 5" Respondent

- -

FOUNDING AFFIDAVIT

[ the undersigned,
MZWANDILE BANELE MASUKU

Do hereby make oath and swear that:
1.

| am an adult Swazi citizen, a resident of Mbabane, in the Hhhohho. The facts

deposed hereto are within my own knowledge and are true and correct unless stated

otherwise.
g I

I depose to this affidavit both in my capacity as a director of the 1*' Applicant,

Eswatini Litigation Centre (“ELC?”), a self-organized network for pro Human
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Rights Defender and the rule of law Lawyers in the country, wherein its core
objectives include promoting and protecting the values of the rule of law, democratic

ISl

participation, good governance and accountability. Also, the applicant 1s duly
registered in accordance with the Kingdom’s laws since sometime in 2021 and having
its principal place of business situate in Manzini, Swaziland. I have been duly
authorized to depose to this affidavit on behalf of the 1°* Applicant per resolution

dated 11 August 2025, marked as Annexure 1 to this affidavit.

15

May I further state that I fully support this litigation in my personal and individual
capacity as a citizen of Swaziland. Where I make submissions as to law, I do so upon

legal advice of my legal representatives.

THE ISSUES

2k,
The Applicants approach this Honourable Court for an order declaring that the

arrangement between the government of the United States and the government of the
Kingdom of Eswatini, concerning the acceptance and detention of five foreign
nationals deported on or around 16 July 2025, constitutes an international agreement
within the meaning of section 238 of the Constitution of the Kingdom of Eswatini.

2.2
The Applicants assert that the Respondents failure to submit this agreement to
Parliament for ratification, as required under section 238(2) of the Constitution,
renders the agreement unconstitutional.

2.3,
The Applicants contend that the agreement carries clear legislative and domestic
policy implications, given that it authorizes the detention of foreign nationals outside
of the statutory extradition, correctional service or immigration framework.

2.4,
The Applicants submit that section 238 must be interpreted purposively and in
accordance with comparative constitutional jurisprudence, to require parliamentary
ratification where international agreements affect multiple departments or have major

political or legal significance.

2.9




Accordingly, the Applicants ask this Honourable Court to determine whether the
arrangement in question was unlawfully implemented in the absence of parliamentary
oversight and whether such omission renders the agreement invalid to the extent of its

Inconsistency with the Constitution and the laws of Eswatini.

Js
THE APPLICANTS

3:1.
T'he 1st Applicant is the Eswatini Litigation Centre (ELC), a self-organized network
for pro Human Rights Defender and the rule of law Lawyers in the country.

3.2
The 2™ Applicant is MZWANDILE BANELE MASUKU, an adult a resident of
Mbabane, in the Hhohho Region. I am an Attorney of the High Court of Eswatini.

353
The 3™ Applicant is SWAZILAND RURAL WOMEN’S ASSEMBLY (“SRWA™),
a self-organized network of rural women in the country, wherein its core objectives
include promoting and protecting the values of the rule of law, democratic
participation, good governance and accountability. The 3" applicant is duly registered
In accordance with the Kingdom’s laws since sometime in 2013 and having its

principal place of business situate in Manzini, Swaziland.
3.4,
The 4" Applicant is MELUSI SIMELANE, an adult Swazi citizen, a resident of

Malkerns, in the Manzini Region. I am a human rights defender, with a keen interest

in the democratic values of the constitution.
4,
THE RESPONDENTS
4.1.

The 1*' Respondent is the Prime Minister of Eswatini, cited herein in his official

capacity and as the official who facilitated the transfer of five foreign nationals to

Eswatini after entering into an undisclosed agreement with the government of the

United States.
4.1.1

The principal place of business of the 1* Respondent is at The Cabinet Offices,

Hospital Hill, Mbabane in the district of Hhohho.
4.2




The 2™ Respondent is the Commissioner General of Correctional Services cited in
| terms of section 190(2) of the Constitution of the Kingdom and by virtue of the fact

I that the five third country detainees are kept in her custody.

4.2.1

The principal place of business of the 2" Respondent is situated at Mbabane in the

district of Hhohho.
4.3

The 3" Respondent, the Minister of Home Affairs, is responsible for enforcing
Immigration policy.
4.3.1

The principal place of business of the 3" Respondent is situated at Mbabane in the

district of Hhohho.

4.4

The 4" Respondent is the Minister of Foreign Affairs and International Cooperation,

who has issued statements relating to the detainees.

4.4.1
The principal place of business of the 4™ Respondent is situated at Mbabane in the
district of Hhohho.
4.5

The 5" Respondent is the Attorney General cited in his official capacity as the legal

representative of all government departments in the Kingdom.

4.5.1

The principal place of the 5" Respondent is situated at 4th Floor, Ministry of Justice
Building along Usuthu Link Road, Mbabane in the district of Hhohho.

3
LEGAL STANDING OF THE APPLICANTS

w O

The 1% and 3" Applicant’s objectives include promoting and protecting the rule of
law, constitutionalism, democratic participation, good governance and accountability.
5.1
The 1°*' Applicant’s Articles of Association, core objectives attached hereto as
Annexure 2, states that it has as its objectives to, inter alia, provide access

(o
information as a legal resource laboratory and publication of Journals thereof to
b



































































