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IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE DIVISION, CAPE TOWN

Case No: 18052/ 19

In the matter between:

SOUTHERN AFRICA LITIGATION CENTRE Applicant
and
THE MINISTER OF HOME AFFAIRS First Respondent

THE DIRECTOR-GENERAL OF THE DEPARTMENT OF
HOME AFFAIRS Second Respondent

AUGUSTINUS PETRUS MARIA KOUWENHOVEN Third Respondent

SUPPLEMENTARY AFFIDAVIT

I, the undersigned

AUGUSTINUS PETRUS MARIA (GUUS) KOUWENHOVEN
do Hereby male an oath and say that:

i, I am an aduft Dutch male, born on 15 September 1942 in ‘s-Hertogenbosch (also
described as Den Bosch), the Netherlands, 1 am 77 years old,
Eisenberg & Associates

Ref: Mr G Eisenberg
021 421 7003




[ am the third respondent in the above proceedings.

The contents of this affidavit are, unless otherwise specified, within my personal
knowledge. They are, to the best of my knowledge and belief, both true and

correct.

Where | make submissions of a legal nature, I do so on the advice of my legal

representatives.

This affidavit is made suppiementary to my answering affidavit dated 16 Januaty

2020, and after the filing of the replying affidavit on 6 February 2020,

Because this affidavit is filed out of time and out of sequence, I need permission
to file it. Also, the supplementary affidavit constitutes a founding affidavit in a
conditional application in a constitutional challenge to certain words contained in
Form 20 of the Immigration Regulations of 2014 (published under GN R413 in
GG 37679 of 22 May 2014),

|
The conditional counter-application is necessitated by the allegations made in

paragtaphs 48 and 61 of the roplying affidavit,
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8. [ submit that T have made out a case for the late filing of this affidavit. 1 have no

objection were the other parties to file furtber affidavits in response to this

supplementary affidavit.

9, Tn this affidavit [ address the following matters:

9.1,

9.2,

9.3.

9.4,

9.5.

The judgment in the extradition enquiry;

Standing and alternatively failure to exhaust internal remedies;

Form 29;

Recent reports in relation to my health; and

Condonation for the late filing of my heads of argument.

10. A notice will be filed together with this affidavit in terms of which I seek leave to

file this affidavit in terms of Uniform Rule 6(5)(e).

TIHE JUDGMENT IN THE EXTRADITION ENQUIRY

11, On 21 Pebruary 2020, after the affidavits in this matter had been filed, the Cape

Town Magistrate, Magistrate Arntsen, who had been holding my extradition




12,

13.

14.

15,

16.

2B

enquity in tetms of the Extradition Act, handed down judgment in the extradition

enquiry. A copy of the judgment is annexed and marked “APMK11”,

As appears from the judgment, Magistrate Aratsen held that [ was not liable to be
extradited to the Netherlands, I was discharged in terms of section 10(3) of the

Extradition Act,

The deponent to the founding affidavit, Ms Ramjathan-Keogh was aware of the
magistrate’s decision shortly after judgment was handed down. That same day, a.t
4:10pm, Ms Ramjathan-Keogh tweeted: “Devastating oulcome of extradition
process #Kouwernhoven”. A screenshot of this tweet is annexed and marked

“APMIL2”,

The judgment is an obviously material fact, I submit that it was incumbent upon

"Ms Ramjathean-Keogh to place the judgment before this Court. It is inexplicable

that, despite knowing about the judgment, she did not do so.

I do not think it is appropriate for this Court not to be aware of the judgment,

T accordingly ask that this Court admit this affidavit, at least insofar as it relates to

the magistrate’s judgment.




17.

e ==

I am constrained to point out that it would appear that the Minister of Justice and
Cortectional Setvices and/or the Director General of the Department of Justice
and Constitutional Development and/or the prosccuting authorities do have a

material and substantial interest in the relief sought in this application. Tam led to

believe that at least one of these entities may have been served with the founding

papers (but not the further papers), although none of them have been joined in
these proceedings. In light of the Cape Town Magistiate’s order of discharge in
my extradition enquiry it becomes critical for this Court to be aware in some
detail of the attitude of these state functionatics to my situation, I have argued
and stand by my contention that this application is an abuse inasmuch as it infer
alia constitutes a disguised extradition, Having regard {o my Success in the

extradition proceedings that contention is confirmed and fortified.

STANDING TO BRING THIS APPLICATION

18.

19.

In my answering affidavit 1 vecorded that Ms Ramjathan-Keogh failed to annex
the applicant’s constitution to the founding affidavit. I called upon the
constitution to be disclosed in reply, and 1 reserved my rights to deal with the

constitution in a further affidavit.

In reply, Ms Ramjathan-Keogh put up a Deed of Trust, as amended with effect
from 2016, for an entity known as the Southern Afiican Human Rights Litigation

Centre Trust (*“the Trust™).




20.

21,

22,

23,

e

According to paragtaph 4 of this Trust Deed “Southern Aftica Litigation Cenfre”

is one of the abbreviated names of the Trust,

The trustees listed in the Trust Deed ate:

21.L

21.2.

21.3.

214,

21.5.

21.6.

Phillip Tahmindijs;

Keith Baker;

Zohra Dawood,;

Beatrice Mietwa,

Rahim Khan, and

Sternford Moyo.

Tn the current application the trustees of the Trust have not been joined or cited as

patties.

indeed, thete is no evidence that the trustees even know about the application.

X




24.

25.

26.

27,

28.

Nor is fhere any evidence of any one of the trustees having been authorised by the

remaining trustees to act in the legal proceedings on behalf of the other trustees.

While there may be cases in which a trust as such has been cited rather than the
trustees nomine officio, such cases are the exception rather than the rule. But in
any event, in those exceptional cases the Trust’s actual or proper name must be

used, rather than one of its operating names,

There are further difficulties which arise in relation to “the Trust issue”.

Ms Ramjathan-Keogh relies upon a “pesolution”, but she appears not to have
participated in the purpotted decision, and this resolution is accordingly hearsay
and thus falls to be ignored. If Ms Ramjathan-Keogh is to act on behalf of the
Trust, she must be authorised to do so by the trustees. Ms Ramjathan-Keogh is
the only person who gives any evidence at all about the resolution, But how can
she if she was not present when it was made? Someone with personal knowledge

of the resolution must give the evidence,
In any event, the “resolution” upon which reliance is placed by Ms Ramjathan-

Keogh identifies the following names after the words “Signed by agreement and

on behalf of the Board of Trustees’:

28.1, Zohra Dawood;




29.

30.

X

28,2, Rahim Khan;

28.3. DBeatrice Mtetwa,

28.4. Strenford Moyo,

28.5, Sanji Monageng;

28.6. Anne Ramberg; and

28.7, Mark Eilis,

Only one unidentified signature appears on the resoiution.

Furthermore, the persons so listed are not the same as the trustees listed in the

Trust Deed, Specifically:

30,1, Phillip Tahmindijs and Keith Baker are not part of the board identified in

the resolution; and

30,2, Sanji Monageng; Anne Ramberg; and Matk Ellis (who are identified in the

resolution) are not listed as trustees in the Trust Deed.




31

32.

33.

34,

3s.

36,

2

Ms Ramjathan-Keogh has not adduced any evidence showing a change of trustees
after the 2016 amendment of the Trust Deed, nor that the trustees named in the

vesolution are authorised by the Master to act as frustees.

Trustees bringing an action or application should aver their capacity and that they

were propetly appointed by a given instrument or otder of couit.
Ms Ramjathan-Keogh has failed to satisfy this requirement in these proceedings.

Indeed, not a single trustee has deposed to a supporting affidavit in relation to the
founding ot the replying affidavit, Nor have any letters of authority been put up

by Ms Ramjathan-Keogl:.

In my answering affidavit I stated that T have no knowledge of Ms Ramjathan-
Keogh’s anthority, but I accepted it for the purposes of the application. It became
clear in the replying affidavit that Ms Ramj athan-Keogh is not propetly authorised

to depose to any affidavit and the applicant is not a legal entity and does not have

" the powet to sue or be sued.

To sum up:

36.1. the applicant is not a legal entity;




37.

38.

PANCS,
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36.2. Ms Ramjathan-Keogh was not properly authorised by the applicant; and

36.3. in any event, and in the alternative, the resolution relied upon Ms
Ramjathan-Keogh fails to satisfy the requirements set out in the Trust

Deed,

Strictly speaking the issues concerning “the Trust issue” constifuted legal
argument that flows from Ms Ramjathan-Keogh’s affidavits and evidence is not
required to make these points. However, to the extent that fairess demands an
oppottunity for the deponent to address the points, I make mention of them in this

affidavit,

To the exient necessary, | ask that this Court allow this part of the affidavit to be
admitted as it arises from a document adduced in Ms Ramjathan-Keogh’s replying

affidavit, which should have been annexed to the founding papers.

ALTERNATIVE - FAILURE TO EXHAUST INTERNAL REMEDIES

39.

Before turning to the validity of Form 29, I am constrained to point out that were
my arguments concerning standing fo be rejected (which I do not concede), then
this Court would effectively have accepted that the applicant is materially and

adversely cffected by the impugned decision(s) of the second respondent.




A

11

40.  That being so, it had a duty in terms of section 7(2) of the Promotion of
Administrative Justice Act 3 of 2000 (“PAJA”) to exhaust its internal remedies as

contemplated by section 8 of the Immigration Act.
41,  Section 7(2) of PAJA provides:

“(a) Subject to paragraph (¢c), no court or tribunal shall review an
administrative action in ferms of this Act unless any internal remedy
provided for in any other law has first been exhausted.

(b) Subject to paragraph (c), a court or tribunal must, if it is not satisfled

that any internal remedy referred to in paragraph (a) has been exhausted,
divect that the person concerned must first exhaust such remedy before
Instituting proceedings in a court or tribunal for judicial review in terms
of this Act.
(c) A court or tribunal may, In exceptional circumstances and on
applicaﬁon by the person concerned, exempl such person from the
obligation to exhaust any infernal remedy if the court or tribunal deems it
in the interest of justice.”

42.  Not only did the applicant not exhaust its internal remedies, but it has not applied

for an exemption as contemplated by section 7(2)(c) of PAJA.

FORM 29, IMMIGRATION REGUILATIONS CONTAINED IN GOVERNMENT

GAZETTE 37679 OF 22 MAY 2014

43, The conditional constitutional challenge is based on the wording of Form 29 of

the Immigration Regulations.




44,

45.

46,

47.

48,

12

In my answering affidavit I took specific issue with the relief in prayer 5 of the
notice of motion that 1 be deported to a patticular country, namely the

Netherlands,

In reply, Ms Ramjathan-Keogh asserted that in terms of Form 29! of the 2014

Tmmigration Regulations an illegal foreigner must be deported to his or her

country of origin (subject to section 2 of the Refugees Act 130 of 1998).2

Form 29 includes a paragraph stating:

“As you are an illegal foreigner, you are hereby notified that you are fo be

deported to your country of origin, namely” {emphasis added)

This position was maintained in the heads of argument.”

But the relevant words in Form 29 are wlira vires, inconsistent with the

Constitution of the Republic of South Afiica, 1996 (“the Constitution™), and

invalid,

! Attached as “KRK9”, pg 221-222.
2 See paragraphs 48 and 61, pgs 173 and 177,
3 See paragraphs 4 and 93,

2Afl
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49.  According to the Constitutional Court in the Mohomed case:

“Deportation is essentially a unilateral act of the deporting State in order
fo get rid of an undesived alien. The purpose of deportation is achieved
when such alien leaves the deporting State's territory; the destination of
the deportee is drrelevant to the purpose of deportation.™ (emphasis
added)

50.  Regulation 23 of the repealed Aliens Control Regulations provided:

“Country or territory io which a person shall be removed
23. Any person to be remaved from the Republic under the Act, shall -

(@) ifhe or she is the holder of a passport issued by any other country
or tervitory, be removed to that country or tervitory, or

(b)  if he or she is not the holder of such a passport -

() be removed to the country or terrilory of which he or she is a
citizen or national; or

(i) and if he or she is stateless, be removed lo the country or territory
where he or she has a vight of domicile”’

51, The Alien Contro! Regulations were very specific regarding the place to which a

deported person must be taken. The Immigration Regulations of 2014, on the

1 pohamed and Another v President of the Republic of South dfica and Others Sociely for the
Abolition of the Death Penalty in South Afica and Another Intervening) 2001 (3) SA 893 (CC) at
128], The court @ guo approved the passage in LAWSA in relation to disguised extraditions
which stated “Deportation, as opposed to Kidnapping and informal rendition, is a legal process
by means of which a state rids itself of ndeshable elements which have enfered its ferritory.
While extradition is destination-based, deportation Is non-directive as regards destination,
(emphasis added) - Mohamed and Another v President of the Republic of South Afiica and Others
2003 (4) SA 64 (CPD) at [29], quoting Botha in LAWSA First Re-issue Vol 10 Part 1 para 283,
The statement is repeated in the current edition: SV Hoclor LAWSA, Vol 20 39 ed para 7.




52,

33,

54,

55.

56.

2y
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other hand, correctly, do hot make any provision for the destination to which a

deportee must be taken. Similarly, the Immigration Act is silent on this question.

There is accordingly no statutory or regulatory basis for the paragraph in Form 29
quoted above, insofar as it indicates that the foreigner shall be deported to his or

her counitry of origin.

This paragraph is also inconsistent with the established principle of law that

deportation is destination neutral.

At the vety least, T should be allowed & reasonable period to depart South Africa
to a destination of my choosing, before I be compelled to travel to a particular

country.

In the citcumstances the words “fo your country of origin” contained in Form 29

are ultra vires, inconsistent with the Constitution and invalid,

Tn the event of this Court deciding to grant prayers 1, 2 and/or 4 of the notice of
motion, then I submit thet in terms of section 172(1)(a) of the Constitution these
words must be declared to be ulira vires, inconsistent with the Constitution and
invalid, and that prayer 5 be dismissed insofar as it provides for my deportation

“to the Kingdom of the Netherlands without delay”.




AN

57 The rolief sought is set out in the conditional counter-application which forms part

of the notice of application filed herewith.

<8 Tnasmuch as this conditional counter-application arises from the arguments
advanced by Ms Ramjathan-Keogh in hex replying affidavit, and m the heads of
argument, I submit that the late filing of this pat of the affidavit, and of the

conditional counter-application, should be permitted.
RECENT REPORTS IN RELATION TO MY HEALTH

59.  To the extent that this Court even considers the directory / substitution relief, I
submit that my health conditions are relevant. It would be contrary to my
constitutional rights for me, bearing in mind my health condition at present, to be
deported. Flying on an aeroplane would be highly prejudicial to my health and

would most certainly be life threatening.

60.  Bven a ship, as we have now seen in relation to the coronavirus pandemic, cannot

be regarded as risk-free.

61. In the circumstances I am constrained to adduce recent evidence of my medical

condition in the event that this Court considers a direction / substitution order,
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deportation to the Netherlands. 1 accordingly request that this Coutt atiow the

admission of this part of the affidavit.

CONDONATION FOR LATE FILING OF HEADS OF ARGUMENT

80.

81,

82.

83,

84.

85,

My heads of argument were due on Thutsday, 5 March 2020.

Draft heads were prepared by my junior counse! in the week of 2 March 2019, but
my senior counsel was in Bloemfontein for most of the week with a multi-day

appeal in the Supreme Coutt of Appeal,

My counsel wete therefore only able to meet on the afterncon of Thursday, 5

Match 2020 to discuss the heads of argoment.

Arising out of this meeting I was advised that & further affidavit should be filed
dealing with the various topics above. I accepted this advice, and on Friday, 6

March 2020, my counsel were instiucted to prepare the necessary papers.

There was no point in filing the heads of argument before this affidavit and the

accompanying application were finalised.

The heads of argument will be filed together with this affidavit and the notice of

application, on Tuesday, 10 March 2019,




20

86. 1 do not believe that the other parties will be prejudiced by the late filing of the

heads of argument,
87, 1accordingly ask that this Court condone the late filing of the heads of argument,
CONCLUSION

88, I tequest that this Court admit this affidavit, with costs fo be i the cause, save in
the event of the admission application being opposed in which case I ask that
costs, including those of two counsel, be paid by the patty opposing the

application,

89 1 also ask that the further relief set out in the notice of application filed herewith

be granted.

AUGU&‘I{N/U

RUS MARIA KOUWENHOVEN
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I certify that:

On 10 March 2020 the deponent signed this affidavit and swore and acknowledged that he:
a) Knew and understood the contents thereof;

b) Had no objection to taking the oath; and

¢) Considered the oath to be binding on his/her conscience.

The deponent then uttered the words “I swear that the contents of this declaration ave frue, so
help me God.

&W@”E\O

COMMISSIONER OF OATHS

Full names:
Designation and area:

Street address:

CORIANF S~WANEPOEL
oG MMISSIONER OF Oas
o thmlsme ATTORNEY RSA.
, FLOOR, ToUGHSTONE House
EE STREET, CAPE Towy




IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISICN, CAPE TOWN)

- Case No, 1805272019

In the matter between:

SOUTHERN AFRICA LITIGATION CENTRE Applicant
and

THE MINISTER OF HOME AFFAIRS First Respondent
THE DIRECTOR-GENERAL OF THE

DEPARTMENT OF HOME AFFAIRS Second Respondent
AUGUSTINUS PETRUS MARIA KOUWENHOVEN Third Respondent

THE APPLICANT’S ANSWERING AFFIDAVIT

|, the undersigned,

KAAJAL RAMJATHAN-KEOGH,
do hereby make oath and say:

1. | am the Executive Director of the Southern Africa Litigation Centre ("SALC"), the

Applicant in this matter.

2. The facts contained in this affidavit fall within my personal knowledge, unless stated

to the contrary, and are both true and correct.




This affidavit is filed in answer to the urgent application brought by the Third

Respondent on 10 March 2020 for —
3.1 leave to file an affidavit in terms of rule 6(5){e),
3.2 condonation of the late filing of his heads of argument; and

3.3 what appears to be conditional relief declaring the phrase “to your counfry
of origin”, in Form 29 of the Immigration Act, No. 13 of 2002 ("the
Immigration Act”), inconsistent with the Constitution of the Republic of South
Africa, 1996 (‘the Constitution®), and invalid; and dismissing the relief
sought in paragraph & insofar as it provides for his deportation “fo the

Kingdom of the Netherlands without delay”.

SALC launched the application on 11 October 2019. The First and Second
Respondents filed a notice to abide on 5 November 2019, and the same day the
Third Respondent filed a notice of intention to oppose and a draft order setting out
a timetable (drafted by the Third Respondent’s legal representatives) was made an

order of court by the Honourable Mr Justice Papier.

In terms of paragraph 3 of the order, the Third Respondent was directed to file

answering affidavits as well as his counter-application by 16 January 2020.

The Third Respondent filed an answering affidavit on 16 January 2020, but did not

file a counter-application.

¥




10,

11,

12.

13.

The Third Respondent now seeks to bring a conditional counter-application, a week
before the hearing of the matter, for relief against the Firstand Second Respondents

who elected to abide the decision of the Court.

Paragraph 4 of the order directs SALC to file its replying affidavits in the main

application, and SALC and First and Second Respondenis are directed to file their

answering affidavits in the counter-application, if any, by 6 February 2020.

| deposed to an answering affidavit on 6 February 2020, which affidavit was filed

electronically that same day.

Now, over a month later, and a week before the hearing, the Third Respondent
brings an urgent application to file a supplementary affidavit ostensibly to deal with
issues raised by me on behalf of SALC in our reply. He uses the opportunity to raise
additional grounds of opposition, such as the fallure of SALC to exhaust internal
remedies under the Immigration Act and non-joinder, which should have been raised

in his answering affidavit.

The supplementary affidavit is also filed a week after SALC’s heads of argument

were filed in terms of the order,

No reasons are given for the application having been brought on an urgent basis
and at this late stage. Although the delay in filing heads of argument has not been
adequately explained, the Applicant does not oppose the condonation of the late

filing, and had a request been made, we would have given such an assurance.

[ turn now to deal with the Third Respondent's supplementary affidavit.




14.

15.

Ad paragraphs 2t0 5

These paragraphs are noted.

Ad paragraphs 6 and 7

15.1  The Third Respondent indicated by his conduct in drafting the order that he

would bring a counter-application.

15.2  The constitutional challenge to words contained in Form 29 of the
Immigration Regulations of 2014 relates to regulations which came into
force on 22 May 2014. The Third Respondent's attorney of record and both

his counsel are experts in immigration law.,

15.3  Prayer 5 of the notice of motion includes the phrase “fo the Kingdom of the
Netherlands” and reflects the practice of the Department of Home Affairs
("DHA") to deport foreigners to their countries of origin unless there is
reason, such as the prohibition on refoulement, not to do so. This practice

is is reflected in Form 29. The DHA is not a travel agent.

15.4  As is clear from the Immigration Act, an illegal foreigner may be ordered to
depart and therefore make his own arrangements to leave the country. His
destination Is Irrelevant. Once the decision is made to deport the foreigner
“who has failed fo depart on his own account’, even were the phrase to

which the Third Respondent objects expunged, he can have no right fo

L




16.

dictate the country to which he should be deported, save for circumstances
where he would face serious harm as contemplated in section 2 of the

Refugees Act No. 130 of 1998.

15.5  The Third Respondent’s attorney and counsel have dealt with deportation

matters and must be aware of Form 29.

15.6 It is ludicrous to suggest that the conditional counter-application is
necessitated by the “allegations” made in paragraphs 48 and 61 of my
replying affidavit. While the Third Respondent himself may not be aware
that legal foreigners are generally deported to their country of origin or that
the natice of deportation provides for the insertion of the country of origin,
his legal representatives should have advised him of this fact and brought a

counter-application on 16 January 2020.

15.7 There is nothing to prevent the Third Respondent from launching a
constitutional challenge to the words contained in Form 29 of the 2014

Immigration Regulations.

Ad paragraphs 8 to 10

| deny that the Third Respondent has made out any case at all for the late filing of
his affidavit. To repeat myself, the counter-application should have been brought on
16 January 2020 and, if indeed the Third Respondent's legal representatives were

unaware of the content of Form 29, immediately after SALC's replying affidavit was

W

filed on 6 February 2020, and not the week before the hearing.




17. Ad paragraphs 11 to 16 — the judgment in the extradition enquiry

17.1 | am aware that Magistrate Arnsten discharged the Third Respondent on
the grounds that the crimes were not committed within the jurisdiction of the
tequesting state as the outcome was extensively covered in the media. |
was, for instance, informed that the Weekend Argus on 23 February 2020

poster read: “War criminal to remain in the Cape” or words to that effect.

17.2  Although the dismissal of the extradition effectively deals with two of the
Third Respondent’s grounds of opposition (his rights under the Extradition
Act and the bail conditions related to the extradition matter), the period in
which the state may apply for leave to appeal expires before 19 March 2020,

and therefore these two grounds of opposition may yet be relevant.

17.3 | am therefore puzzled as to why the Third Respondent should think that it
was inexplicable that | failed to place the judgment before this Court. | only

received a copy of the judgment on Friday, 6 March 2020.

18. Ad paragraph 17 — non-ioinder

18.1  The Third Respondent now raises the issue of non-joinder.

18.2  SALC denies that this application is a disguised extradition. SALC seeks
relief against the Second Respondent, the Director-General of the DHA,

being the only functionary who has the power to -

a




18.2.1issue or refuse to issue the Third Respondent with a visa or permit

under the Immigration Act;

18,2.2 on application, declare the Third Respondent not to be a prohibited

person; and

18.2.3 declare that the Third Respondent is an undesirable person and to

take steps to depott him.

18.3 The First Respondent, the Minister of Home Affairs has the power, on

application —
18.3.1 to waive any of the grounds of undesirability;
18.3.2 to consider an appeal against the decision to deport; and

18.3.3when special circumstances exist which would justify such a
decision, exempt the Third Respondent from the requirements of
permanent residence, subject to conditions and for a limited or

indefinite period.

18.4  This application deals with the Third Respondent's status as a foreigner
within the Republic, and the manner in which the Second Respondent has
exercised his powers under the Immigration Act, and his failure fo exercise
such powers. The Minister of Justice and Correctional Services and/or the
Director-General of the Department of Justice and Constitutional

Development and/or the Prosecuting Authorities do not have a material and

7
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18.5

18.6

18.7

substantia! interest in the relief sought in this application. However, in light
of the fact that the Minister of Justice and Correctional Services had signed
the extradition notice, a copy of the notice of motion and founding affidavit
was served on him. A copy of the Sheriff's return of service is attached

hereto marked “KRK1”.

In the light of the discharge of the Third Respondent in the extradition
matter, whatever interest the Minister of Justice may have had in this

application falls away.

With regard to the final sentence of paragraph 17 regarding his “success in
the extradition prooeédings” supporting his argument that this application is
an abuse and a disguised extradition, | wish to point ouf that Magistrate
Arnsten stated in conclusion that “under the circumstances, and with great
reqret, 1 am obliged to discharge the respondent in terms of section 10(3) of
the Extradition Act’. Put differently, the only reason why the Third
Respondent was discharged was that the offences were committed In

Liberia, rather than in the Netherlands.

The Third Respondent has not denied that he has been convicted of
complicity in war crimes and has been sentenced to 18 years imprisonment.
His success in the extradition proceedings in no way negates the fact that
he is a fugitive from justice, has been convicted of complicity in crimes which

included murder and torture (and he is therefore a prohibited person), and




which crimes are serious to the extent that they are dealt with in terms of

section 31(g) of the Immigration Act.

18.8  This application is not an abuse of the process. It is necessary {o ensure
that the rule of law is upheld and that the First and Second Réspondents
uphold the values and principles set out in the Constitution and the

Immigration Act.

18.0  Thousands of illegal foreigners are deported every year. According to the
Department of Home Affairs Annual Report 2018-2019! they processed
24,266 deportations of undocumented migrants over that reporting period.
These undocumented migrants are overwhelmingly black, African and poor.
[t is regrettable that the First and Second Respondents have elected to
abide, and have failled to file explanatory affidavits in this matter, which
would have given an indication as to why the Third Respondent appears fo

have been treated differently.

18.10 Although 1 am unaware of the number of people declared undesirable, this
is clearly a common occurrence and foreigners are routinely denied visas
and permits on the basis that they are prohibited andfor undesirable
persons. Prior to my taking up the position as the Executive Director of the
SALC, | worked at Lawyers for Human Rights in the Refugee and Migrant

Rights Programme for fwelve years (2002-2014) and was also member of

1 http:lfpmq-assets.sS—Websi%e~eu~westn1.amazonaws.comMIDHA Annual Report 201819 Text pdf
(Accessed on 13 March 2020)




the Gonsortium for Refugees and Migrants in South Africa (CORMSA) for
seven years (2007-2014) and sat on the CORMSA board for four years. |
also sat on the advisory committee of the International Detention Coalition
for several years. | was actively involved in monitoring and providing legal
assistance to detainees at the Lindela Repatriation Centre for four years
from 2002- 2006 and thereafter oversaw Lawyers for Human Rights’
Detention Monitoring work and cases from 2007-2014. | established SALC's
regional refugee and migrant rights programme in 2015 and have been
overseaing this programme for five years. | therefore have extensive

knowledge of the operation of the Immigration Act.

19. Ad paragraphs 18 to 38 — standing to bring this application

101 As stated in paragraph 16 of my founding affidavit and paragraph 35 of my
replying affidavit, SALC has either brought or Initiated applications as
applicant or been admitted as amicus in a number of matfers in South

African courts and in the region.

19.2  In each case a report is provided to the frustees motivating for the particular
intervention, be it as applicant or as amicus. As only one of the current
trustees resides in South Africa, this is done by email. | refer to the affidavit
of the Southern Africa Litigation Centre Trust board member and Botswana
High Court judge, Rahim Khan, filed herewith together with the Letters of

Authority from the Master’s office marked “KRK 27 and “KRK 3”.
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19.3  The Third Respondent objects to the fact that only one trustee signed the
resolution. Paragraph 13 of the trust deed provides that the trustees may
determine the manner in which documents may be signed on behalf the

trust from time to time.

194  As is evident from paragraph 4 of the trust deed annexad to my replying
affidavit marked "KRK1", and the resolution annexed marked “KRK2", the
Southern African Human Rights Litigation Centre Trust operates as the
Southern Africa Litigation Centre or SALC. The trust deed specifies that, in
abbreviation it may alsa be known as Southern Africa Litigation Centre or
SALC. “Centre”is defined in paragraph 1.2.2 as ‘the Southern Africa Human

Rights Litigation Centre/ Southern Africa Litigation Centre (SALC)".

19.5  The founders of the Trust, the Open Society Initiative for Southern Africa
("OSISAY) and the International Bar Association, who were the initial funders
of the Centre, determined that the objectives of the Centre woulld be served
by the procurement of the registration of a trust. When after a period of 10
years OSISA desired to relinquish its rights under the trust deed and to
cease to have an involvement in the running and management of the SALC,
a new deed was registered, The deed of trust was amended with effect from
2016, Itis a copy of this deed that is aftached to my replying affidavit marked

“KRK1".

19.6  With regard to paragraph 38, the Third Respondent is asking that this part

of his affidavit be admitted as it arises from a document adduced in my
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replying affidavit, which should have been annexed fo the founding papers.
This paragraph contradicts the previous paragraph that “strictly speaking
the issues concerning the trust issue’ constitute legal argument that flows

from [my] affidavits and evidence is not required to make these points”.

20, Ad paragraphs 39 to 42 — failure fo exhaust internal remedies

201  The Third Respondent misconstrues the internal remedies available under
the Immigration Act. Section 8 of the Immigration Act deals with review anhd
appeal procedures undet fhe Act in general. Appeal or review provisions are
included in other sections. For instance, section 29(2) provides that the
Directer-General méy, for good cause, declare a person referred to in
subsection (1) not to be a prohibited person. It is clear from the regulations

that it is only the prohibited person who applies for such a declaration.

20.2  The relief in prayer 3 relates to the failure to declare the Third Respondent
an undesirable person. Section 30 read with regulation 27(2) and Form 19
makes # clear that it is only the person who has been declared as
undesirable who may make written representations to the Director-General

to review the declaration.

20.3 The Third Respondent does not state which remedies are available fo the
Applicant. It will be argued at the hearing of this matter that the remedy of
an internal appeal or review fo the First Respondent is only available in
terms of section 8(6) of the Immigration Act in the circumstances set out in

section 8(3) of the Immigration Act where a person whose rights have heen
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affected is first given notice of the adverse decision. SALC is clearly not an

“qpplicant” as envisaged in section 8.

20.4  The failure to make the decision also does not fall within the ambit of section
8 of the Immigration Act. Therefore applicants approach this court on an
almost weekly basis for relief in terms of section 6(2)(g) of PAJA In
circumstances where the Second Respondent has failed to make a decision
in terms of section 8(5) of the Immigration Act to compel him to finalise thelr
appeals within a reasonable time. These applicants do not lodge an appeal
to the First Respondent in terms of section 8(6} of the Immigration Act on
the basis of unlawful delay, as the Form 49 clearly refers to a rejection letter,
which letter sets out the reason for the adverse decision. No decision: ho

internal review or appeal.

21, Ad paragraphs 43 to 58 — constitutional challenge

214  As indicated above, this conditional counter-application does not arise from
what the Third Respondent terms ‘the arguments” advanced by me in the
replying affidavit. Form 29 in its present form is annexed to the 2014
Immigration Regulations, and was attached to the 2005 regulations, The
notice of motion provides for the deportation of the Third Respondent fo the
Kingdom of the Netherlands as, to the best of my knowledge, that is his

country of origin.

912  The Third Respondent has given no reason for the late filing of this part of

the affidavit. .Even if the Third Respondent’s legal representatives only

13

El

oW




realised on 6 February 2020 that they had overlooked Form 29, no
explanation is given for the delay of a month. No explanation is given
regarding the counter-application that they clearly considered bringing in

November 2018.

213  As stated above, the relief is against the First and Second Respondents
who were directed to file answering affidavits by 6 ‘February 2020 in a
counter-application. The Third Respondent's relief is to bring an application
for relief against the First and Second Respondents in a separate

application.

21.4  Although the relief is against the First and Second Respondents, the Third
Respondent has referred the Court to the Mohamed case which SALC has

dealt with in its heads of argument.

215  The facts in the Mohamed case are important as the state had deported Mr
Mohamed 1o the United States of Ametica, a country or territory other than
that referred to in terms of regulation 23 under the repealed Aliens Control
Act, 1991, which provided that any person to be removed from the Republic

be removed to the country or territory —

21 5 4 where he is the holder of a passport, or if he is not the holder of such
passport, to a country or tertitory of which he is a citizen or national;

or

21 5.2if he is stateless, to a couniry where he has a right of domiclle.
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216 While the destination of the deportee is irrelevant to the purpose of
deportation, there is no right other than the right under section 2 of the
Refugees Act which entitles the Third Respondent to determine the country

or territory to which he should be deported.

21.7  An illegal foreigner who has agreed to leave voluntarily, is handed a Form
21, being an Order fo flfegal Foreigner to Depart from Republic. He or she
is ordered to leave the Republic by a certain date, and advised that failure

to do so will result in arrest and detention pending deportation.

21.8  An immigration officer has a discretion whether or not to arrest an illegal
foreigner for the purpose of deportation. Detention for the purpose of
deportation must be confirmed by a court. Furthermore, Form 29 provides
that an illegal foreigner handed a notification of deportation may appeal the

decision to deport him.

519  The relief which the SALGC is requesting in paragraph 5 is that the Second
Respondent take such steps as are necessary to deport the Third
Respandent to the Kingdom of the Netherlandé without delay. The SALC
seeks to uphold the rule of law and while the SALC is of the view that the
principle of ending impunity for perpetrators of war crimes demands that the
Third Respondent not be provided with a safe haven in South Africa but
returned to serve the sentence imposed on him, the primary motivation is
(borrowing from the Mohamed quote in paragraph 49 of the Third

Respondent’s supplementary affidavit) “fo get rid of an undesired alien” and
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disabuse the international community and the inhabitants of the Republic of
the notion that South Africa is a haven for perpetrators of international

crimes,

22 Ad paragraphs 59 to 79 — health issues

291  The contents of these paragraphs are noted, as are the reports of Drs Woolf
and Chapman. However, neither doctor states that he cannot travel. In fact,
most of the advice allegedly given to the Third Respondent is not reflected
in the reports. Dr. Chapman notes that he has fibrosis of the lungs, but there
is no mention in his report of the Third Respondent’s degree of incapacity

as a result of the fibrosis. There is no reference to a lung function test.

299 | do hot dispute that the Third Respondent would face a severe risk of
infection should he be detained at a crowded correctional facility or in a

police station.

223  As stated above, an immigration officer taking steps to deport an ilegal
foreigner has a discretion whether or not to detain the foreigner pending
deportation. Should a deportee be in possession of travel documents, there

is no need for prolonged detention.

29 4 | do not dispute that the coronavirus pandemic presents obvious dangers to
a person of the Third Respondent’s age, and with his medical conditions. |

submit that the pandemic would be regarded by the First Respondent as
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“special circumstances” which would justify an exemption under section

31(2)(b) until such time as the pandemic is contained.

23, Ad paragraphs 80 to 87 — condonation for late filing of heads of argument

23.1  These paragraphs are hearsay.

232  While SALC has not been prejudiced by the late filing of the heads of

argument by 3 days, | cannot answer for the First and Second Respondents.

23.3  The fact that senior counsel was busy is not grounds for condonation. The
Third Respondent states that his senior counsel was in Bloemfontein for
most of the week with a multi day appeal in the Supreme Court of Appeal. |
nofe from the online court roll that the matter was set down for three days
from Wednesday 4 March 2020, The heads were due on Thursday 5 March

2020,

Ad paragraphs 88 and 89 - Congclusion

24. SALC has been prejudiced by the late filing of this affidavit. The Third Respondent
could have consulted with his legal representatives at any time after the filing of my

replying affidavit on 6 February 2020.

25. Not only is this application clearly not urgent, it is unnecessary. SALC has not
disputed that the Third Respondent is seventy seven or that he suffers from poor
health. The court hearing this matter may take judicial notice of the COVID-19

pandemic. However, itis unrelated to whether the Third Respondent is a prohibited
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person or should be declared undesirable, and whether the decision to issue him a

temporary residence visa is subject to review.

95. Under the circumstances the Applicant is justified in opposing the application and is

entitled to costs.

AdAL RAMJATI—(AAZKEOGH

Signed and sworn before me at RoseRAWI., on this 13% day of MARCH 2020, the
deponent having acknowledged that he/she knows and understands the contents of this

affidavit, has no objection to taking the prescribed oath and considers the oath to be
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CONMISSIONER OF OATHS

binding on his/her conscience.

Thomas Philippus Petrus |

Mostert
Gommissioner of Qaths

Practising Attomey
Suite 8 - 2nd Floor
2 Hood Avenue Rasebank
Tel: 011 252 3000 Fax: 086 672 3681
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