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A INTRODUCTION  

1. The central issue before this court is whether to grant a permanent stay of prosecution in 

favour of the applicant, who has been indicted by the first respondent on two counts: 

first, murdering Mr Ahmed Timol in 1971, in the execution of a common purpose; and 

second, defeating or obstructing the administration of justice.1   

2. The principal basis on which the applicant seeks a stay of prosecution, is the delay in the 

initiation of prosecutorial proceedings.  

3. These submissions address this issue and provide further arguments as to why it would be 

inconsistent both with law and policy to grant the application. 

 

B THE ESSENCE OF THESE SUBMISSIONS 

4. The essence of these submissions is that:  

4.1 The murder of Mr Timol is a cognisable crime under international law. While the 

applicant is charged with the crime of common law murder, the fact of the 

intentional killing of Mr Timol, if proven at trial, would amount to the crime against 

humanity of apartheid;2 alternatively, the crime against humanity of persecution on 

                                            
1
  “JR1” (Indictment), p 62. 

2
  Triffterer and Ambos, Commentary on the Rome Statute of the International Criminal Court, Observer’s Notes, 

Article by Article, Beck/Hart/Nomos (2016) Article 7, paras 92-94. 
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racial or political grounds;3 further alternatively, the crime against humanity of 

murder.4  

4.2 Each of these specific crimes against humanity was a cognisable offence under 

customary international law at the time that Mr Timol was killed. 

4.3 South Africa is obliged, both in terms of constitutional law5 and international law,6 to 

prosecute crimes against humanity, where ever and whenever they occur, even if 

there is a lengthy delay from the date of the commission of the crime to the date of 

the prosecution. 

4.4 Therefore, in accordance with South Africa’s constitutional and international 

obligations, the Court ought not enter a permanent stay of prosecution for 

complicity in the intentional killing of a person, where such conduct amounts to a 

cognisable crime under international law.  

5. The murder of Mr Timol does not exist in a vacuum. The crime must be understood within 

the context in which it occurred, namely, the apartheid state. This regime entrenched a 

systematic policy of racial discrimination and persecution and implemented it by the 

means and machinery of the state. 

                                            
3
  Attorney General v Adolf Eichmann, Supreme Court of Israel, case number 336/61 (29 May 1962) (Eichmann). 

4
  Prosecutor v Kordic and Cerkez, ICTY Appeals Chamber, IT-95-14/2-A (17 December 2004) para 113; Prosecutor 

v Krnojelac, ICTY Trial Chamber, IT-97-25-T (15 March 2002) para 324; Prosecutor v Rutaganda, ICTR Trial 
Chamber, ICTR-96-3-T (6 December 1999) para 80. 

5
  National Commissioner of South African Police Service v Southern African Litigation Centre and Others, 2015 (1) 

SA 315 (CC) at para 80 (SAPS v SALC); S v Basson 2005 (1) SA 171 (CC) at para 37 (Basson). 
6
  Roht-Arriaza, Impunity and Human Rights in International Law and Practice, (OUP, New York 1995) at 4-6; 

Garner Black’s Law Dictionary 9 ed (Thomson Reuters, New York 2009); I Bantekas, International Criminal Law, 
(Hart Publishing, 4th Edition, 2010) at 379 (Bantekas). 
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6. As such, the murder of which the applicant is accused is part of a system of oppression by 

a state against a part of its population. It was an international crime, a crime against 

humanity, and it should be assessed accordingly.  

7. The submissions will first set out the applicable law on crimes against humanity in general. 

There are many types of crimes against humanity. We submit that three specific crimes 

against humanity apply to the murder of Mr Timol, namely: the crime against humanity of 

apartheid; alternatively, the crime against humanity of persecution on racial or political 

grounds; further alternatively, the crime against humanity of murder. 

 

C THE MURDER OF MR TIMOL IS A CRIME AGAINST HUMANITY AND SHOULD BE 

TREATED AS SUCH 

(i) Crimes against humanity in general 

8. Crimes against humanity are prohibited in international law. The concept of ‘crimes 

against humanity’ was recognised for the first time in Article 6(c) of the Charter to the 

International Military Tribunal for the Trial of Major War Criminals.7 Over time, crimes 

against humanity have become entrenched as part of customary international law.8  

9. The Extraordinary Chambers in the Courts of Cambodia (ECCC) confirmed ‘the customary 

status of the prohibition of the crimes against humanity. Criminal prosecutions for crimes 

                                            
7
  Article 6(c) of the Agreement for the Prosecution and Punishment of the Major War Criminals of the European 

Axis, and Charter of the International Military Tribunal, 8 August 1945 (82 UNTS 279). 
8
  Affirmation of the Principles of International Law recognised by the charter of the Nuremberg Tribunal, UN 

General Assembly resolution 95(1) of 11 December 1946; International Law Commission Report on the 
Nuremberg Principles, 5 UN GA OR, Supp. No. 12, UN Doc. A/1316 (1950), principle VI at 376, 377; UN General 
Assembly resolution 2712 (XXV), 15 December 1970; see also UN General Assembly resolution 3074 (XXVIII), 3 
December 1973; Brownlie, Principles of Public International Law, (Oxford University Press, 6

th
 edition, 2003) at 

561 (Brownlie). 
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against humanity also continued domestically in the decades after the Second World 

War.9 The Trial Chamber went on to hold that: 

‘While consistently forming part of customary international law since the Nuremberg 

Charter, crimes against humanity have been variously defined and its elements have 

been refined throughout the years.’10 

10. Today, crimes against humanity are firmly entrenched in international law through their 

incorporation in the Rome Statute of the International Criminal Court.11 

11. Crimes against humanity are ‘acts when committed as part of a widespread or systematic 

attack directed against any civilian population, with knowledge of the attack.’12 As 

opposed to war crimes, crimes against humanity can be committed in times of both peace 

and war.13 

12. All crimes against humanity share a common set of features: 

12.1 Crimes against humanity are acts that are particularly odious in that they ‘constitute 

a serious attack on human dignity or a grave humiliation or degradation of one of 

more human beings’.14  

12.2 The actus reus of crimes against humanity include the act of murder, torture, racial, 

political or religious persecution, apartheid, and other inhuman acts of a similar 

                                            
9
  Co-Prosecutors v KAING Guek Eav alias Duch, Case File no. 001/18-07-2007/ECCC/TC, Trial Chamber, 

Extraordinary Chambers in the Courts of Cambodia, para 288 (Duch). 
10

  Ibid at para 290. 
11

  Rome Statute of the International Criminal Court, 1 July 2002 (Rome Statute). 
12

  Article 7 of the Rome Statute. This definition has been incorporated into the Implementation of the Rome 
Statute of the International Criminal Court Act 27 of 2002, Part 2, Section 1. 

13
  Cassese, International Law, (Oxford University Press, 2

nd
 Edition, 2005) at 442 (Cassese). 

14
  Ibid at 441. 
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character intentionally causing great suffering or serious injury to body or to mental 

or physical health;15 

12.3 The requisite mens rea is an awareness of the broader context in which the crime is 

committed or knowledge that the offences are part of a systematic policy or of 

widespread and large-scale abuses;16  

12.4 These crimes are not isolated or sporadic events, but are part either of a 

governmental policy or of a widespread or systematic practice of atrocities tolerated 

or condoned by a government;17 and 

12.5 An individual may be guilty of a crime against humanity even if s/he committed only 

one offence. 

13. In general, when determining whether a crime reaches the threshold of a crime against 

humanity, one ought to look the atrocities or acts against their background and verify 

whether they may be regarded as part of an overall policy or a consistent pattern of 

inhumanity.18 

(ii) The facts surrounding the murder of Mr Timol meet the contextual element of 

crimes against humanity 

14. The first respondent has indicted the applicant on a charge of murder in the execution of 

a common purpose. The specific of the indictment include the following: 

                                            
15

  Article 7 of the Rome Statute and Article 6(c) of the Article 6(c) of the Agreement for the Prosecution and 
Punishment of the Major War Criminals of the European Axis, and Charter of the International Military 
Tribunal, 8 August 1945 (82 UNTS 279). 

16
  Cassese (above note 13) at 442. 

17
  Ibid at 441. 

18
  Ibid at 442. 
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14.1 The murder occurred in the context of and in support of the crime against humanity 

of apartheid. 

14.2 Apartheid was a system of institutionalised racial segregation and discrimination in 

existence from 1948.19  

14.3 The Security Branch of the South African Police gathered intelligence to assess 

threats to the apartheid system.20 

14.4 Mr Timol was arrested by the South African police for allegedly being in possession of 

prohibited pamphlets and documents from two political organisations banned under 

the apartheid system.21 

14.5 The Security Branch was informed of the arrest of Mr Timol, and removed him to the 

John Vorster Police Station.22 

14.6 The applicant, Gloy and van Niekerk were members of the Security Branch.23 

14.7 The applicant, Gloy and van Niekerk tortured and assaulted Mr Timol, who was at the 

material time in their custody and care.24 

14.8 The applicant, Gloy and van Niekerk pushed, threw down or rolled Mr Timol from the 

roof of John Vorster Police Station on 27 October 1971, in the execution of a 

common purpose.25  

                                            
19

  ”JR1” (Summary of substantial facts), p 66, para 5. 
20

  ”JR1” (Summary of substantial facts), p 66, para 5. 
21

  “JR1” (Summary of substantial facts), p 65, para 3. 
22

  “JR1” (Summary of substantial facts), p 66, para 6. 
23

  “JR1” (Summary of substantial facts), p 68, para 16, read with p 68, paras 16–17. 
24

  “JR1” (Summary of substantial facts), p 68, para 18. 
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14.9 Mr Timol died as a result of injuries sustained at the scene of the crime.26 

15. The link between the death of Mr Timol and apartheid is borne out particularly by the 

following evidence accepted by Mothle J in the re-opened inquest into Mr Timol’s death: 

15.1 While in exile in London, Mr Timol associated with South African political exiles27 and 

was recruited as a member of the South African Communist Party (“SACP”).28 

15.2 He was committed to the anti-apartheid struggle.29 

15.3 He accepted an offer of the African National Congress (“ANC”) and SACP to return to 

South African to help resuscitate underground structures and in particular to arrange 

for distribution of their political literature.30  

15.4 On his return, he established an underground cell of the SACP.31 His main 

responsibility was to acquire, print and distribute literature for both the ANC and the 

SACP.32   

15.5 Mr Timol knew that he was under surveillance by the Security Branch in the week 

preceding his arrest.33 

15.6 Mr Timol’s arrest was based on the allegation that SACP propaganda material had 

been found in the boot of the car in which he was travelling.34  

                                                                                                                                             
25

  “JR1” (Summary of substantial facts), p 68, para 19. 
26

  “JR1” (Summary of substantial facts), p 69, para 20. 
27

  “JR3” (Judgment in the re-opened inquest proceedings; evidence of Salim Essop), p 113 para 77. 
28

  “JR3” (Judgment in the re-opened inquest proceedings; evidence of Essop Pahad), p 142 para 56. 
29

  Ibid. 
30

  Ibid. 
31

  “JR3” (Judgment in the re-opened inquest proceedings; common cause facts), p 92 para 31. 
32

  “JR3” (Judgment in the re-opened inquest proceedings; evidence of Salim Essop), p 113 para 78. 
33

  “JR3” (Judgement in the re-opened inquest proceedings; evidence of Mohammed Timol), p 132 para 127. 
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15.7 After his arrest, he was detained indefinitely and held incommunicado by the 

Security Branch, under section 6 of the Terrorism Act, 1967.35 

16. As noted above, the murder of Mr Timol constitutes one or all of the following specific 

crimes against humanity: 

16.1 The crime against humanity of apartheid; 

16.2 Alternatively, the crime against humanity of persecution on racial or political 

grounds; 

16.3 Further alternatively, the crime against humanity of murder. 

 

D THE MURDER OF MR TIMOL CONSTITUTES A CRIME AGAINST HUMANITY OF 

APARTHEID 

17. As is clear from the above facts, Mr Timol’s murder is inextricably linked to the overall 

crime of apartheid. This section of the submissions maps the elements of the crime of 

apartheid that are proved by the facts summarised above. 

18. The International Convention on the Suppression and Punishment of the Crime of 

Apartheid (‘Apartheid Convention’) condemns apartheid as inhuman acts committed for 

the purpose of establishing and maintaining domination by one racial group of persons 

over any other racial group of persons and systematically oppressing them.36  

                                                                                                                                             
34

  “JR3” (Judgment in the re-opened inquest proceedings; evidence of George Bizos SC), p 124 para 108. 
35

  “JR3” (Judgement in the re-opened inquest proceedings; review of security legislation), p 96 para 39(c). 
36

  G.A. res. 3068 (XXVIII)), 28 U.N. GAOR Supp. (No. 30) at 75, U.N. Doc. A/9030 (1974), 1015 U.N.T.S. 243, 
entered into force July 18, 1976, Article 1. The Apartheid Convention was adopted by the General Assembly on 
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(i) The actus reus of the crime of apartheid 

19. The actus reus of the crime of apartheid is an inhumane act against one or more persons. 

Inhuman acts include: 

19.1 Acts resulting from policies and practices of racial segregation and discrimination;37 

19.2 Acts committed for the purpose of establishing and maintaining domination by one 

racial group of persons over any other racial group of persons and systematically 

oppressing them;38 

19.3 Murder, torture, inhuman treatment and arbitrary arrest of members of a racial 

group;39 and  

19.4 The persecution of persons opposed to apartheid.40  

20. The conduct must be committed in the context of an institutionalized regime of 

systematic oppression and domination by one racial group over any other racial group or 

groups. This links to the general requirement of all crimes against humanity that the crime 

is committed as part of a widespread or systematic attack directed against a civilian 

population. The term ‘attack’ in this context is not limited to a military attack but refers 

generally to a campaign or operation conducted against the civilian population.41 

(ii) Mental element 

                                                                                                                                             

30 November 1973, by 91 votes in favour, four against (Portugal, South Africa, the United Kingdom and the 
United States) and 26 abstentions. It came into force on 18 July 1976. As of August 2008. It has been ratified 
by 107 States. 

37
  Article 1 of the Apartheid Convention. 

38
  Article 2 of the Apartheid Convention. 

39
  Article 2 of the Apartheid Convention. 

40
  Article 2 of the Apartheid Convention. 

41
  Triffterer and Ambos (above note 2) at para 15. 
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21. As regards intent or mens rea:42 

21.1 The accused must have been aware of the factual circumstances that established the 

character and gravity of the act. 

21.2 The accused must have intended to maintain such regime by that conduct.  

21.3 The perpetrator must have known that the conduct was part of or intended the 

conduct to be part of a widespread or systematic attack directed against a civilian 

population.  

(iii) Individual liability 

22. Crimes against humanity entail individual liability.43 As with all international crimes, 

responsibility for the commission of the crime against humanity of apartheid applies to 

individuals and representatives of the state who commit, incite or conspire to commit the 

crime of apartheid.44 

23. Therefore, it is only through the prosecution of individuals, such as the applicant, that 

there can be accountability for crimes against humanity. A failure to prosecute individuals, 

constitutes impunity. 

(iv) The murder of Mr Timol satisfies the material elements of the crime against 

humanity of apartheid 

                                            
42

  Elements of Crimes of the Rome Statute of the International Criminal Court, Article 7(1)(j) elements 3, 5 and 7 
at page 8. 

43
  See Article 25 of the Rome Statute; Article 7 of the Statute of the ICTY; Article 6 of the Statute of the ICTR; 

Eichmann (above note 3). 
44

  Article 3 of the Apartheid Convention. 
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24. Intentional killing of a person will amount to an inhumane act that satisfies the material 

elements of the crime of apartheid. This is clearly the case in respect of the murder of Mr 

Timol: 

24.1 Mr Timol was arrested and murdered because of his opposition to apartheid.  

24.2 His murder was the result of policies and practices of racial segregation and 

discrimination.  

24.3 He was killed in the context and for the purpose of establishing and maintaining 

domination by one racial group of persons over any other racial group of persons and 

systematically oppressing them.45 

24.4 All of the people in the room at the time of Mr Timol’s death, including the applicant, 

were aware of the factual circumstances of apartheid and that Mr Timol was 

arrested because of his opposition thereto. 

24.5 All of the people in the room at the time of Mr Timol’s death, including the applicant, 

were members of the security police, which by definition was designed to maintain 

and secure the apartheid state. As such, the applicant must have intended to 

maintain such regime by that conduct and clearly knew that the conduct was part of 

or intended the conduct to be part of a widespread or systematic attack directed 

against a civilian population.  

(v) Apartheid was a crime against humanity at the time of Mr Timol’s murder 

                                            
45

  Article 2 of the Apartheid Convention. 
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25. Mr Timol’s death occurred in 1971, before the adoption of the Apartheid Convention in 

1973. However, his murder is nonetheless a crime against humanity of apartheid. This is 

because by 1971 apartheid was accepted as a crime against humanity under customary 

international law. The Apartheid Convention codified customary international law in this 

regard; it did not create it. 

26. International law recognised apartheid as a crime against humanity from the mid-1950s 

onwards. Apartheid was annually condemned by the General Assembly as contrary to 

Articles 55 and 56 of the Charter of the United Nations from 1952 until 1990; and was 

regularly condemned by the Security Council after 1960. In 1966, the General Assembly 

labelled apartheid as a crime against humanity, condemning ‘the policies of apartheid 

practiced by the Government of South African as a crime against humanity’.46 In 1984 the 

Security Council endorsed this determination.47  

27. General Assembly resolutions and resolutions of the Security Council constitute evidence 

of customary international law.48 The aforementioned resolutions were adopted by a vast 

majority of states, clearly indicating that states agreed that apartheid was a crime against 

humanity, thus making it a principle of customary international law.49 

28. In addition, customary international law may also be evident from diplomatic 

correspondence, policy statements by states, press releases, the opinions of official legal 

advisers, official manuals on legal questions, executive decisions and practices, comments 

by governments on drafts produced by the International Law Commission on various legal 

                                            
46

  GA Resolution 2202 A (XXI) of 16 December 1966, paragraph 1. 
47

  SC Resolution 556 (1984) of 23 October 1984. 
48

  Brownlie (note 8 above) at 6. 
49

  Sohn, ‘Generally Accepted International Rules’, Washington Law Review, 61 (1986) 1073 at 1074 (noting that 
‘a resolution of an international organisation, adopted by consensus, or a nearly unanimous decision, may 
declare that a rule has become generally accepted.’).  
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subjects, state legislation, international and national judicial decisions, recitals in treaties 

and other international instruments, a pattern of treaties in the same form, and the 

practice of international organs.50 The list of such documents relating to the 

criminalisation of apartheid is extensive.51 

29. We bring to the Court’s attention that this approach to customary international law was 

discussed and rejected in the 1988 case of S v Petane.52 In that case, Conradie J was asked 

to determine whether or not Protocol 1 to the Geneva Conventions had become law in 

South Africa by virtue of customary international law, thereby granting the accused in the 

case the status of a prisoner-of-war. In dismissing this claim, Conradie J held that 

customary international law could not be determined with reference to UN resolutions: 

‘In particular, United Nations resolutions cannot be said to be evidence of State practice 

if they relate, not to what the resolving States take it upon themselves to do, but to 

                                            
50

  Brownlie (note 8 above) at 6. 
51

  These include: UN General Assembly resolution 1961, A/RES/1663 (The question of race conflict in South 
Africa resulting from the policies of apartheid of the Government of the Republic of South Africa); Security 
Council resolution S/RES/134 (1960) (Question relating to the situation in the Union of South Africa); UN 
Security Council resolution S/RES/181 (1963) (Policies of apartheid of the Government of the Republic of South 
Africa); UN General Assembly (UNGA) Res 2074 (XX), 20 UN GA OR, Supp. No. 14, UN Doc. A/6014 (17 
December 1965) at 60; UNGA Res 2307 (XXII), 22 UN GA OR, Supp. No. 16, UN Doc A/6716 (13 December 
1967) at 30; UNGA Res 2396 (XXIII), 23 UN GA OR, Supp. No 18, UN Doc A/7218 (2 December 1968) at 20; 
UNGA Res 2371 F (XXV), UN GA OR, Supp. No. 28, UN Doc. A/8028 (8 December 1970) at 34; UNGA Res 2202 
(XXI), 21 UN GA OR, Supp. No. 21, UN Doc A/6316 (16 December 1966), at 21; UNGA Res 2307 (XXII), 22 UN GA 
OR, Supp. No. 16, UN Doc A/6716 (13 December 1967) at 30; UNSC Res 282, 25 UNSCOR (1970) at 12; GA Res 
2775 F (XXVI), UN GA OR, Supp. No. 29, UN Doc. A/8429 (29 November 1971) at 43; AU Res 6(I), AU Doc. 
AHG/Res.6 (I) (21 July 1964) AU Res 34 (II), AU Doc. AHG/Res.34 (II) (25 October 1965); Slye concludes that 
‘*by+ 1976 it was clear that much of the international community agreed that apartheid was a crime against 
humanity’: see Slye R  “Apartheid as a Crime against Humanity: A submission to the South African Truth and 
Reconciliation Commission, 20 MICH. J. Int’l L. (1999) 267 at 295. John Dugard, Apartheid, International Law, 
and the Occupied Palestine Territory, (2013) 24 (3), European Journal of Int’l L. 867-913. John Dugard, 
Confronting Aparteird: A Personal history of South Africa, Namibia and Palestine (2018). 

52
  S v Petane 1988 (3) SA 51 (C) (Petane). 
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what they prescribe for others. Customary international law is founded on practice, not 

on preaching.’53 

30. It is respectfully submitted that the Honourable Court should reject the reasoning of the 

Petane court for the following reasons.  

30.1 The Petane court came to its decision based on a particular interpretation of how 

customary international law is formed. It did so at the height of South Africa’s 

isolation from the international community and in a context where international law 

was not constitutionally incorporated into South African law.  

30.2 The decision in Petane relates only to the question of whether Protocol 1 to the 

Geneva Conventions had become law in South Africa. Conradie limits his decision to 

rejecting the ‘assessment that there is growing support for the view that the 

Protocols reflect a new rule of customary international law.’54 The amicus curiae’s 

submission is different. It maintains only that UN resolutions are some of the many 

sources of international law that demonstrate that apartheid was a crime against 

humanity at the time of Mr Timol’s murder. 

30.3 Finally, Conradie J states that it is ‘unnecessary for me to give a decision on the 

question of whether rules of customary international law which conflict with the 

statutory or common law of this country will be enforced by its Courts.’55 S v Petane, 

therefore, ought not to prevent this Honourable Court from accepting the 

international instruments cited above as evidence that apartheid was a crime against 

humanity prior to 1971. 
                                            
53

  Ibid at p 59. 
54

  Ibid at p 67. 
55

  Ibid. 
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31. Therefore, although the Apartheid Convention was adopted after the killing of Mr Timol, 

the aforementioned UN resolutions are evidence of a customary international law 

principle that apartheid was an international crime in 1971. 

32. Furthermore, article 15 of the International Covenant on Civil and Political Rights56 

provides that a person may be tried for any act or omission which, at the time when it was 

committed, was criminal according to the general principles of law recognised by the 

community of nations. At the material time, apartheid was certainly recognised by the 

community of nations as a crime.57  

 

E THE MURDER OF MR TIMOL CONSTITUTES A CRIME AGAINST HUMANITY OF 

PERSECUTION ON RACIAL, POLITICAL OR RELIGIOUS GROUNDS 

33. If the Honourable Court determines that apartheid was not a cognisable crime at the time 

of the murder of Mr Timol, it is submitted that his murder constituted an act of 

persecution on racial or political grounds (‘persecution’) and thus is an international 

crime.58 

34. Persecution as a crime against humanity involves the intentional and severe deprivation of 

fundamental rights, against an identifiable group or collectivity on prohibited 

                                            
56

  Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 
16 December 1966, entry into force 23 March 1976, in accordance with Article 49. 

57
  See South-West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa) ICJ, Dissenting Opinion by Judge 

Tanaka, at 291; Barcelona Traction, Light and Power Company, Limited (Belgium v Spain), ICJ Judgment, 5 
February 1970, para 34, at 33; UNSC Res 181, S/Res/181 (1960); UNSC Res 282, 25 UNSCOR (1970) at 12. 

58
  Article 6(c) of the Charter of the International Military Tribunal, annexed to the London Agreement (8 August 

1945) as amended by the Protocol to Agreement and Charter, London (6 October 1945); 1991 ILC Draft Code, 
2 YbILC (1991) at 104, 268; Article 5(h) of the Statute of the ICTY; Article 3(h) of the Statute of the ICTR; Article 
2 of the Statute of the Special Court for Sierra Leone; Article 5 of the Statute of the ECCC; Eichmann (above 
note 3) at 340; Article 2(11) of the 1954 Draft Code of Offences against Peace and Security of Mankind; 
International Law Commission (1954) UN Doc. A1316. 
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discriminatory grounds.59 A number of specific acts of severe gravity can be characterised 

as persecution when they are discriminatory and are carried out within the context of a 

widespread and systematic attack. One such act is murder. 

35. The prohibited grounds of discrimination for the purposes of persecution include both 

racial grounds and political grounds. Intentional killing of a person will amount to an 

inhumane act that satisfies the material elements of the crime of persecution. 

(i) The definition and origin of the crime of persecution 

36. Article 6(c) of the Nuremberg Charter and Law No. 10 of the Control Council for Germany 

include within the definition of crimes against humanity  

 

‘Persecutions on political, racial or religious grounds in execution of or in connexion 

with any crime within the jurisdiction of the Chamber, whether or not in violation of 

the domestic law of the country where perpetrated.’60 

 

37. Persecution was also listed as a crime against humanity in the Statutes of the ICTY and 

ICTR61 and was codified in the Rome Statute of the International Criminal Court as ‘the 

intentional and severe deprivation of fundamental rights contrary to international law by 

reason of the identity of the group or collectivity.’62 

                                            
59

  Cryer et al, An Introduction to International Criminal Law and Procedure, (Cambridge University Press, 2
nd

 
Edition, 2010) at 259 (Cryer). 

60
  Prosecutor v Akayesu ICTR-96-4-T, 2 September 1998, para 563 (Akayesu). 

61
  Article 5(h) of the Statute of the ICTY; Article 3(h) of the Statute of the ICTR. 

62
  Article 7(2)(g) of the Rome Statute. 
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38. The Trial Chamber of the ECCC defined persecution as an ‘act or omission which *...+ 

discriminates in fact and which denies or infringes upon a fundamental right laid down in 

international customary or treaty law.’63 

39. The constitutive elements of the crime of persecution at the time of Mr Timol’s death can 

be summarised as a gross or blatant denial, on discriminatory grounds, of a fundamental 

right under international law, reaching the same level of gravity as other crimes against 

humanity.64  

(ii) The actus reus of the crime of persecution  

40. The actus reus of the crime of persecution consists of an act or omission that discriminates 

in fact and which denies or infringes upon a fundamental right laid down in international 

customary or treaty law. 

41. It is generally accepted that the act of persecution must meet a level of gravity 

comparable to other crimes against humanity.65 A discriminatory act must be committed 

in connection with any act which amounts to an offence under the crime of crimes against 

humanity.66 Killing in the context of a persecutory regime fulfils the gravity requirement.67 

                                            
63

  Duch (note 9 above) at para 376. 
64

  Prosecutor v Kupreškid ICTY T. Ch II 14.1.2000 at para 621 (Kupreškid). See also The Prosecutor v. Ruggiu, Trial 
Chamber I Judgement and Sentence, 1 June 2000, ICTR-97-32-I, at para 21. 

65
  Kupreškid (above note 64) at paras 619 and 621; Prosecutor v Kvočka ICTY T. Ch. 12.11.2001 at para 185; 

Ruggiu (above note 64) at para 21. 
66

  Triffterer and Ambos (above note 2) at para 86. 
67

  Prosecutor v Tadid, Case No. IT-94-1-T, ICTY Trial Chamber, Opinion and Judgment (7 May 1997) at paras 704 -
10 (Tadič); Kupreškid (above note 64) at para 594; Cryer (above note 59) at 260. 
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42. There is no closed list of acts that constitute an act of persecution.68 However, murder is 

recognised as an act that constitutes a crime for the purposes of persecution and has been 

prosecuted as such.69 

43. The act of killing Mr Timol, therefore, constitutes the actus reus for the purposes of 

characterising the murder as the crime against humanity of persecution. 

(iii) Mental element 

44. As with all crimes against humanity, the requisite mens rea is an awareness of the broader 

context in which the crime is committed or knowledge that the offences are part of a 

systematic policy or of widespread and large-scale abuses.70 However, the crime of 

persecution carries an additional mental element, namely, a persecutory or discriminatory 

animus.71 This is the intention to subject a person or group to discrimination.72 Persecution 

therefore requires proof of a distinctive persecutory intent — dolus specialis — and not 

simply knowledge that one is acting in a discriminatory way. 

45. The perpetrator must have carried out the act or omission ‘deliberately with the intention 

to discriminate on one of the listed grounds,’ including grounds of race.73  

46. Such an act must have discriminatory consequences.74 According to the Trial Chamber of 

the International Criminal tribunal for the former Yugoslavia (“ICTY”) in Prosecutor v 

Blagojevic ‘an act is discriminatory when a victim is targeted because of his or her 

                                            
68

  Cryer (above note 59) at 259. 
69

  Tadič (above note 67) at para 704 -10; Kupreškid (above note 64) at para 594; Cryer (above note 59) at 260. 
70

  Cassese (above note 13) at 442. Triffterer and Ambos (above note 2) at para 142. 
71

  Prosecutor v Bagosora, ICTR Trial Chamber, ICTR-96-7-D (18 December 2008) at para 2208 (Bagosora). 
72

  Cassese (above note 13) at 261. 
73

  Bagosora (above note 72) at para 2208. 
74

  Prosecutor v Blagojevic, ICTY Trial Chamber, IT-02-60-T (17 January 2005) para 583. 
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membership in a group defined by the perpetrator on a political, racial, or religious 

basis.’75   

(iv) Application of the elements of the crime of persecution to the murder of Mr Timol  

47. The Context: 

47.1 The arrest and killing of Mr Timol was committed in the pursuit and protection of the 

apartheid state. The heart of apartheid was persecution ‘based on racial and political 

bias’. In fact, there are few examples of oppressive regimes that so clearly have at 

their core the deliberate and egregious oppression by one race over another. 

Apartheid encapsulates the essence of the crime of persecution based on racial and 

political bias.  

47.2 The apartheid government systematically implemented a regime of fear, violence 

and oppression for the benefit of the white minority. Whoever opposed that regime 

suffered inhumane acts of torture and murder. Mr Timol’s death was one of many 

attacks carried out against the black majority and dissident South Africans in the 

context of a widespread and systematic attack against a portion of the population. 

48. The Act: 

48.1 Murder is the severe deprivation of a fundamental right. As noted above, it is 

recognised as an act for the purposes of persecution and has been prosecuted as 

such.76 

                                            
75

  Ibid at para 583. 
76

  Tadič (above note 67) at paras 704 -10; Kupreškid (above note 64) at para 594; Cryer (above note 59) at 260. 
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48.2 In the present case, the system of apartheid was aimed at oppressing people based 

on their race, which fulfils the requirement of a discriminatory act as held by the ICTY 

Trial Chamber in Blagojevic case above.77 

49. Intent: There is no question that the attack was carried out with the necessary mens rea. 

49.1 As regards the general mens rea requirement for crimes against humanity i.e. 

awareness or knowledge of the context, the applicant, Gloy and van Niekerk, as 

members of the Security Branch,78 occupied key positions in the security apparatus 

of the apartheid government. They not only had an awareness of the broader 

context in which the crime was committed or knowledge that the offences were part 

of a systematic policy or of widespread and large-scale abuses;79 they were the foot 

soldiers who implemented that policy.  

49.2 As regards discriminatory intent i.e. that the act was committed with the intention to 

discriminate, this is evident in that: 

49.2.1 Mr Timol was both a member of the black majority. 

49.2.2 Mr Timol was a dissident opposing the apartheid state on political grounds. It 

has been held that it is a crime against humanity of persecution where 

inhumane acts are committed ‘not only against individuals because of their 

                                            
77

  Blagojevic (above note 74) at para 583. 
78

  “JR1” (Summary of substantial facts), p 68, para 16, read with p 68, paras 16–17. 
79

  Cassese (above note 13) at 442. 
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membership in a racial or religious group, but also against the adversaries of 

that policy whatever the form of opposition.’80 

49.2.3 He was arrested and murdered because of his race and political activity in 

opposing the apartheid state. This is one of the clearest examples of an act 

conducted with discriminatory intent. 

50. The perpetrators of his murder not only knew about the context of apartheid. Their 

positions in the regime are evidence of their belief in the discriminatory system and their 

conduct in support thereof is ipso facto discriminatory. 

(i) The crime against humanity of prosecution was a crime under international law at 

the time of Mr Timol’s murder 

51. Built into the definition of the crime of persecution is that it applies irrespective of, and 

overrides, domestic laws governing the country at the time the act was committed. 

52. The Nuremberg Charter, Tokyo Charter and Control Council Law No. 1081 confirmed that 

persecutions constitute a crime against humanity ‘whether or not in violation of the 

domestic laws of the country where perpetrated’.82  

53. The application of the crime of persecution to the killing of Mr Timol, therefore, does not 

violate the principle of nullum crimen, nulla poena sine lege or the principle of legality 

under section 35(3)(l) of the Constitution. This is because at international law, the act 

                                            
80

  Akayesu (above note 60) at para 576 citing Court of Cassation, The Prosecutor v. Barbie, 20 December 1985, 
Case No. 85-95166. 

81
  Article 6(c) of the Charter of the International Military Tribunal, annexed to the London Agreement (8 August 

1945) as amended by the Protocol to Agreement and Charter, London (6 October 1945); Schwelb, Crimes 
against Humanity (1946) 23 BYbIL 178, 190; Paust, in: Paust and Bassiouni (eds.), International Criminal Law, 
Cases and Materials (1996) 1075-1078. 

82
  Akayesu (above note 60) at para 564, citing International Law Reports, Volume 36, 1968, at p. 31. 
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clearly constituted a crime and it constituted a crime that could not be legislated out of 

domestic law.  

54. The same principle applied in the Eichmann case, where the accused, Otto Adolf 

Eichmann, was charged with offences under the Nazi and Nazi Collaborators (punishment) 

Law, 5710/1950, for his participation in the implementation of the plan known as ‘the 

Final Solution of the Jewish Problem’.83  

55. The question of legality is dealt with in further detail below.   

 

F THE KILLING OF MR TIMOL AMOUNTS TO A CRIME AGAINST HUMANITY OF MURDER 

56. If the Honourable Court does not accept that the murder of Mr Timol was either a crime 

against humanity of apartheid or a crime against humanity persecution, then we submit 

that the murder was an international crime in that it was a racially discriminatory attack as 

part of a widespread and systematic oppression of black South Africans. 

(i) The definition and origin of the crime of murder 

57. Murder is one of the oldest and clearly established crimes against humanity. It has been 

described as ‘an archetypal form of crime against humanity.’84 The ICTR referenced the 

International Law Commission conclusion that the crime of murder ‘is clearly understood 

                                            
83

  Akayesu (above note 60) at para 568, citing International Law Reports, Volume 36, 1968, at p. 30. 
84

  Cryer (above note 59) at 246. 
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and defined in the national law of every state and therefore there is no need to further 

explain this prohibited act.’85 

58. There are two additional components that are necessary to characterise the act as a crime 

against humanity: 

58.1 The murder occurred in the context of a widespread or systemic attack; and 

58.2 The murder was committed with the requisite mental element, i.e. there was an 

awareness of the broader context in which the crime is committed or knowledge that 

the offence was part of a systematic policy or of widespread and large-scale 

abuses.86 

59. The act of murder therefore ‘rises’ to the status of a crime against humanity when it is 

committed in the context of a widespread or systematic attack with the requisite mental 

element. It does not include random acts which were ‘not committed as part of a broader 

plan or policy.’87  

(ii) The actus reus of the crime of murder  

60. The International Criminal Tribunal of Rwanda (ICTR) held that the actus reus for murder 

as a crime against humanity requires that ‘the victim is dead’ and that ‘the death resulted 

from an unlawful act or omission of the accused or a subordinate’.88 

61. Even a single act of murder constitutes a crime against humanity if the aforementioned 

factors apply.89 

                                            
85

  Akayesu (above note 60) at para 587. 
86

  Cassese (above note 13) at 442. 
87

  Triffterer and Ambos (above note 2) at para 20, 1 YbILC 47 (199). 
88

  Akayesu (above note 60) at para 589. 
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(iii) The mental element 

62. With regards to the mens rea, the crime against humanity of murder requires that the 

perpetrator acted with the intent to kill a person, or to inflict serious bodily injury or 

create condition of life that lead to death in the reasonable knowledge that such an act or 

omission is likely to cause he death of a large number of person.90 

63. An accused will be liable not only where she acted with dolus directus of the first and 

second degree to kill the victim, but also in circumstances where there was an intention to 

inflict serious harm and the victim died as a result of their wounds. Therefore, a degree of 

recklessness is inherent in the customary definition of murder.91 

64. These forms of intention must be accompanied with the requisite mental element of 

crimes against humanity, namely awareness and knowledge of the context. 

(iv) Application of the elements of the crime of murder to the killing of Mr Timol  

65. If it is proved that the applicant, Gloy and van Niekerk were responsible for the murder of 

Mr Timol, the actus reus would inhere in the fact that their conduct resulted in the death 

of Mr Timol.  

66. They acted with the necessary intention, be it dolus directus or recklessness. In addition, in 

light of the fact that the applicant, Gloy and van Niekerk were members of the Security 

                                                                                                                                             
89

  Prosecutor v Kupreskic, ICTY Trial Chamber, IT-95-16-T (14 January 2000) para 550. 
90

  Bagosora (above note 72) at para 219. 
91

 ICTY Prosecutor v Delalid et al Trial Chamber Judgment, (16 Nov 1998), paragraph 439. Bantekas (note 6 above) 
at 190 – 191. 
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Branch, it is indisputable that they were aware and had knowledge of the context of the 

murder.92 

67. It is therefore submitted that the facts surrounding the death of Mr Timol differentiate it 

from murder in the ordinary course of common law, and elevate it to the crime of crimes 

against humanity of murder. 

 

G PROSECUTING THE MURDER OF MR TIMOL IS CONSISTENT WITH SOUTH AFRICA’S 

INTERNATIONAL OBLIGATIONS TO INVESTIGATE, PROSECUTE AND PUNISH CRIMES 

AGAINST HUMANITY 

68. In what follows, we demonstrate that South Africa bears international customary and 

treaty obligations to investigate, prosecute and, consequent on a finding of guilt, to punish 

crimes against humanity.  

69. The open posture of our courts towards international law is based on the priority 

accorded to sources of public international law in the Constitution, and particularly in the 

Bill of Rights. 

70. Section 7(2) of the Constitution requires the State to respect, protect, promote and fulfil 

the rights in the Bill of Rights.93 Section 8(1) provides that the Bill of Rights “binds the 

legislature, the executive, the judiciary and all organs of state”. 

                                            
92

  “JR1” (Summary of substantial facts), p 68, para 16, read with p 68, paras 16–17. 
93

  The Constitutional Court has, on several occasions, emphasized that the State has a special duty to uphold constitutional 

rights and values, and that this duty must inform all of its actions and decisions, across all arms of government. 
See for example, S v Makwanyane and Another 1995 (3) SA 391 (CC) at para 222 (per Langa J). 
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71. Section 39(1)(b) provides that a court, when interpreting the Bill of Rights, must consider 

international law. The courts have given a liberal interpretation to the term “international 

law”, encompassing formally binding and non-binding sources, including the decisions of 

international, internationalised and regional courts, human rights treaty bodies and 

United Nations mandate-holders.94 

72. Three other sections of the Constitution shape the relationship between South African 

and international law. Section 233, for its part, requires a court, when interpreting any 

legislation, to adopt any reasonable interpretation which is consistent with international 

law. Section 232 provides that customary international law is law in South Africa, if it is 

not inconsistent with the Constitution or national legislation. Section 231, in turn, 

provides that international treaties will only have the force of law in South Africa when 

these are enacted into law by Parliament, through national legislation. The same section 

recognises that certain treaty provisions may be “self-executing”, and require only the 

approval of Parliament to have legal effect — as long as they are consistent with the 

Constitution or national legislation. 

73. The constitutional imperative to comply with international law is relevant not only for the 

purposes of domestic law. International law regulates the conduct of South Africa on the 

international plane, in relation of other States and the international community as a 

whole. This was confirmed by the Constitutional Court in Glenister II, where the Court 

noted that international agreements are ‘binding on South Africa on the international 

                                            
94

  See S v Makwanyane 1995 (3) SA 391 (CC) at para 35; Residents of Bon Vista Mansions v Southern Metropolitan Local 

Council 2002 (6) BCLR 625 (W) at para 17. 
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plane. And failure to observe the provisions of this agreement may result in South Africa 

incurring responsibility toward other signatory states.’95  

74. Logically, the failure to comply with international law results in South Africa bearing 

international responsibility towards other States: whether all States, if a norm of 

customary international law is breached; or States bound by a particular treaty, if the 

norm that has been breached has its source in a treaty.  

75. Resolutions of the United Nations General Assembly, as noted above, are not formally 

binding sources of international law in themselves, but take on a binding character on the 

international plane to the extent that they reflect or codify customary international law. 

Such norms would then become binding in South African law by operation of s 232 of the 

Constitution.  

76. Once an agreement is incorporated under section 231(4), the rights and obligations 

contained in the international agreement have the force of ordinary domestic statutory 

obligations. 

77. Section 39(1)(b) of the Constitution requires this Court to consider international law when 

interpreting the Bill of Rights. Section 232 of the Constitution provides that customary 

international law is law in South Africa unless it is inconsistent with the Constitution or an 

Act of Parliament. Section 233 of the Constitution provides that when a court is 

interpreting any legislation, it must prefer a reasonable interpretation that accords with 

international law over any alternative interpretation that is inconsistent with international 

law.  

                                            
95

 Glenister v President of the Republic of South Africa and Others 2011 (3) (SA) 347 (CC) at paragraph 92. 
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78. In Glenister v President of the Republic of South Africa and Others,96 the Constitutional 

Court upheld the importance of international law to the implementation of the South 

African constitutional framework. A number of that Court’s judgments specifically concern 

the obligation to investigate and prosecute crimes against humanity.97  

79. South Africa has cognisable international legal obligation to investigate, prosecute and — 

consequent upon a finding of guilt — punish crimes against humanity. These obligations 

are evident in a range of recognised sources of public international law: an array of 

international conventions;98 obligations erga omnes at customary international law 

(namely, the obligation that a state owes to the international community as a whole and 

in the enforcement of which all states have a legal interest)99 the principle aut dedere aut 

iudicare in respect of crimes against humanity, and scholarly commentary.100 

80. These sources of international law establish that South Africa bears obligations owed to 

the international community as a whole to investigate, prosecute and, if found guilty, 

punish the applicant, failing which it will be in breach of international law. 
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  Glenister v President of the Republic of South Africa and Others 2011 (3) (SA) 347 (CC) at paras 95 and 192 
(Glenister). 
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  Minister of Justice and Constitutional Development and others vs. the Southern Africa Litigation Centre 

(867/15) [2016] ZASCA 17 (15 March 2016); See also SAPS v SALC (above note 5). 
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  For example: the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
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1970, 32, paragraph. 33; J Dugard, International Law a South African Perspective (3rd edition, 2005) at 43-46. 
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100
  Bantekas (note 6 above) at 379; Memari ‘The Duty to Prosecute Crimes against Humanity under Universal 

Jurisdiction, Customary International Law, and Conventional International Law’ (2012) 31 International 
Proceedings of Economics Development and Research 131–132. N Roht-Arriaza ‘Nontreaty Sources of the 
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Law and Practice (1995) 40; and N Roht-Arriaza ‘State Responsibility to Investigate and Prosecute Grave 
Human Rights Violations in International Law’ (1990) 78 (2) California Law Review 449, 489. 
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81. South Africa’s obligation to prevent impunity and to combat effectively international 

crimes is not only an international law obligation, but also one that is imposed by the 

Constitution. In S v Basson,101 dealing specifically with apartheid-era crimes, the 

Constitutional Court found that “international law obliges the state to punish crimes 

against humanity and war crimes.” 

82. The Constitutional Court recently amplified this position in National Commissioner of 

South African Police Service v Southern African Litigation Centre and Others,102 a matter 

concerning the international obligation to investigate allegations of torture, both as an 

‘ordinary crime’ (that is, when committed in an isolated case outside the context of mass 

violence) and as a crime against humanity. 

‘Our country’s international and domestic law commitments must be honoured.  We 

cannot be seen to be tolerant of impunity for alleged torturers.  We must take up our 

rightful place in the community of nations with its concomitant obligations. We dare not 

be a safe haven for those who commit crimes against humanity.’ [emphasis added]. 

83. The language of the Court evokes the preamble of the Constitution. The preamble to the 

Constitution recognises “the injustices of our past” and commits itself to the 

establishment of “a society based on democratic values, social justice and fundamental 

human rights” and “a united and democratic South Africa able to take its rightful place as 

a sovereign state in the family of nations”. 

84. We submit that the indictment rightly frames the intentional killing of Mr Timol as 

indissociable from the context of the violent suppression of a perceived threat to the 

                                            
101

  Basson (above note 5) at para 37. 
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  SAPS v SALC (above note 5) at para 80. 
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apartheid system, targeting its political opponents, and using the means and machinery of 

the state. As demonstrated above, this conduct amounts to offences under customary 

international law. South Africa is obliged either to extradite the offenders concerned, or to 

investigate, prosecute and, consequent on a finding of guilt, to punish the conduct. 

 

H INTERNATIONAL LAW PERMITS NO TIME BAR OR PURELY DISCRETIONARY AMNESTY 

FOR INTERNATIONAL CRIMES 

85. Section 33(3)(d) provides that the right to a fair trial includes the right to have the trial 

‘begin and conclude without unreasonable delay.’ International law is clear in this regard: 

the lapse of time cannot be a bar to the prosecution of international crimes.103 In 

particular, international crimes of an erga omnes character (which the crime of apartheid 

arguably is) excludes the application of principles of limitation, include temporal 

limitations.  

86. This is underscored by the Convention on the Non-Applicability of Statutory Limitations to 

War Crimes and Crimes Against Humanity, which prohibits the application of statutory 

limitations to crimes against humanity.104 Whilst South Africa is not a signatory to this 

treaty, the principles it reflects are part of customary international law and mirror South 

African law in this regard.105  
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  Duch (note 9 above) and Eichmann (above note 3). 
104

  The Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity 
was adopted and opened for signature, ratification and accession by United Nations General Assembly 
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87. International law recognises that there can be no impunity for international crimes, 

whatever the delays or practical or logistical challenges in bringing successful 

prosecutions.106 Indeed, it is seldom that international crimes are punished shortly after 

they have been committed. If this were the case, there would be a fraction of 

international prosecutions that have occurred.  

88. Most importantly, there can be no prejudice to the applicant if the case against him 

proceeds. It would be for the prosecution to prove its case and if they lack the sufficient 

evidence, then there can be no successful case against the applicant. 

89. International crimes must be punished irrespective of the delay in initiating prosecution. 

International law has specific provisions relating to statutes of limitation and the 

obligation to prosecute international crimes, irrespective of delays. A similar provision 

exists under section 18(a) and (g) of the Criminal Procedure Act 51 of 1977.  

90. South Africa has a continuing obligation under international law not to apply any 

prescription period or statute of limitations to the investigation, prosecution or 

punishment of crimes against humanity. What is more, international law positively bars 

the application of prescription periods or statutes of limitations in respect of crimes 

against humanity, and does not recognise purely discretionary or “blanket” amnesties for 

such crimes.107  

91. On this basis, we submit that the delay between the killing of Mr Timol and the indictment 

of the applicant cannot, in itself, constitute an unfair delay or lead to an unfair trial as a 

matter of international law. 
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I PROSECUTING THE PERPETRATORS OR ACCOMPLICES IN THE MURDER OF MR TIMOL 

WOULD COMPLY WITH THE PRINCIPLE OF LEGALITY 

92. According to section 35(3)(l) of the Constitution, an individual cannot be convicted for an 

act or omission that was not an offence under either national or international law at the 

time it was committed or omitted.108  

93. We submit that the conviction of a person for the crime against humanity of apartheid, or 

persecution, or murder, would satisfy the principle of legality under section 35(3)(l) of the 

Constitution, in circumstances where it was sufficiently foreseeable at the relevant time 

that the conduct was criminal and that the international principles regarding the 

criminality of the act were sufficiently accessible to the accused at the relevant time.109  

94. In Masiya v Director of Public Prosecutions Pretoria (The State) and Another110 the 

Constitutional Court held as follows: 

‘One of the central tenets underlying the common-law understanding of legality is that 

of foreseeability – that the rules of criminal law are clear and precise so that an 

individual may easily behave in a manner that avoids committing crimes.’111 

95. The Masiya Court further held that ‘a development that is necessary to clarify the law 

should not be to the detriment of the accused person concerned unless he was aware of 

the nature of the criminality of his act’ *own emphasis+112 
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96. The test in South African law for the principle of legality in terms of section 35(3)(l) has 

been described as follows: 

 ‘The most important questions in this *reliance upon the status of a newly enacted 

crime as criminal under international law at the time of its commission] regard will be 

whether persons who committed acts which were not criminal under the laws of 

apartheid, but were criminal under international law: 

1. may be prosecuted for such acts (with it without enabling legislation); 

2. may be prosecuted if they have been afforded some form of amnesty, particularly 

by the quasi-judicial proceedings of the TRC; and 

3. should be so prosecuted.’113 

97. This is consistent with international law. The Supreme Court Chamber of the ECCC held 

that fairness and due process underlying the principle of legality requires that charged 

offences or modes of responsibility against an individual must be ‘sufficiently foreseeable 

and *…+ sufficiently accessible *to the accused+ at the relevant time’.114 As regards the 

requirement of accessibility, the Supreme Court Chamber concluded that ‘laws based on 

custom *...+ can be relied on as sufficiently available to the accused’ at the time when the 

offence was committed.115 In respect of foreseeability, the Supreme Court Chamber held 
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that the accused ‘must be able to appreciate that the conduct is criminal in the sense 

generally understood, without reference to any specific provision’.116  

98. As set out by the ICTY Appeals Chamber and confirmed by the Supreme Court Chamber of 

the ECCC, the gravity of crimes such as crimes against humanity ’may refute any claim by 

the defence that it did not know of the criminal nature of the acts.’117  

99. In SW v United Kingdom,118 the European Court of Human Rights (ECHR) held as follows: 

‘However clearly drafted a legal provision may be, in any system of law, including 

criminal law, there is an inevitable element of judicial interpretation. There will always 

be a need for elucidation of doubtful points and for adaptation to changing 

circumstances . . . provided that the resultant development is consistent with the 

essence of the offence and could reasonably be foreseen”. 

100. In this case, the applicant had been found guilty of raping his wife, even though at the 

time of the crime, the common law had not been interpreted as including marital rape. 

The ECHR relied on the principle of foreseeability to find that ‘the surprise element 

entailed by the retroactive application of the common law’ did not apply.119 The ECHR 

upheld the finding guilty by the United Kingdom. 

101. We therefore submit that based on the gravity and customary status of the crimes against 

humanity of apartheid and/or persecution and/or murder in 1971, any defence by the 

applicant that the principle of legality was violated and that requirements of foreseeability 

                                            
116

  Duch (note 9 above) at para 96, referring to Hadzihasanovic (above note 15) at para 34. 
117

  Prosecutor v Ojdanic et al., ICTY Appeals Chamber, IT-99-37-AR72 (21 May 2003) at para 42 (Ojdanic); Duch 
(note 9 above) at para 96; see also Co-Prosecutors v KHIEU Samphan and NUON Chea, ECCC Supreme Court 
Chamber, Case File no. 002/19-09-2007-ECCC/SC (23 November 2016) para 762. 

118
  SW v United Kingdom; CR v United Kingdom [1995] ECHR 52; (1995) 21 EHRR 363 at para 36/34 at 399. 

119
  This is the language used by the Constitutional Court in Masiya (above note 110) at para 52. 

http://www.bailii.org/eu/cases/ECHR/1995/52.html
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or accessibility were not met is unfounded. In this context, the applicant cannot seriously 

claim that he did not understand that his actions were of an international criminal nature.  

 

J THE COURT HAS THE POWER TO CONSTRUE THE CHARGE OF MURDER AS AN OFFENCE 

UNDER CUSTOMARY INTERNATIONAL LAW  

102. We have demonstrated in section C, above, that the facts specified in the indictment are 

sufficient to found a charge of one or more crimes against humanity against the applicant. 

The preceding section addressed the point that such a charge is compatible with the 

constitutional principle of legality (nullum crimen, nulla poena sine lege). We turn now to 

the powers of this Court — and, by extension, the court hearing the charges, to construe 

the charges in this manner.  

103. Our submission is that a declarator sought by the applicant should be granted on the basis 

of a proper reading of the charge of murder in the indictment.  

104. Where the underlying conduct charged in an indictment is properly characterised as a 

crime against humanity under international law, the Court has the inherent power to read 

a charge of “murder” as: (i) a charge of the crime against humanity of apartheid; (ii) a 

charge of the crime against humanity of persecution; or (iii) a charge of the crime against 

humanity of murder simpliciter. Alternatively, this Court has the inherent power to correct 

the legal characterisation of the offence in that indictment, as long as the person charged 

is notified and suffers no cognisable prejudice. Further alternatively, this Court has the 

power to refer the indictment to the First Respondent for reconsideration.  
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105. This Court has the inherent power to read the charge of murder as a charge of a crime 

against humanity that includes intentional, unlawful killing as an essential element. This is 

so for the following reasons: 

105.1 If conduct charged on indictment furthered a widespread or systematic attack 

directed against a civilian population, it is implicit in the charge that the conduct is a 

violation both of national and international law. In S v Sithole,120 the court held that 

even essential allegations in an indictment can be made implicitly.121 

105.2 The re-opened inquest into the death of Mr Timol identified that his death occurred 

within the context of apartheid regime’s suppression of its civilian political 

opponents, namely, the members of the ANC and the SACP. In the inquest judgment, 

Mothle J traverses the link between the security police and its conduct in the 

furtherance of the aims of the apartheid state.122  

105.3 There is also a clear link between the crime against humanity of apartheid, the death 

Mr Timol, the re-opened inquest into his death, the pending prosecution of the 

applicant; and the assessment of the Truth and Reconciliation Commission on his 

murder.123 The TRC’s Final Report makes the following finding:  

“The Commission finds that the SAP and in particular Colonel 
Greyling, Captain Bean, Sergeant Rodrigues, Warrant Officer 
Cloete, Sergeants FJ Ferreira, Mc Pelser and DL Carter were 
directly responsible for the death of Mr Ahmed Timol.”124 

[emphasis added] 

                                            
120

  1997 (2) SACR 306 (ZS). 
121

  At 309I-J. 
122

  Page 95 of the bundle (Page 14 of the Inquest Report at paragraphs 37-9); Pages 99-100 of the bundle (Pages 
18-19 at paragraphs 42-46 of the Inquest Report). 

123
  See Page 198-207 of the bundle. (Notice of Motion by the Applicant). 

124
  TRC Report, Vol 3, Chapter 6, p 542. 
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105.4 What is more, the TRC made findings and heard testimony that supports the 

inference that Mr Timol’s killing was not an isolated incident, but formed part of an 

organised system of oppression against the political opponents of the apartheid 

state. The TRC Final Report finds, on this point:  

“After Ahmed Timol’s arrest, his family was severely harassed 
by members of the Security Branch who repeatedly came to 
their home to interrogate his parents and search the house.”125 

[emphasis added] 

105.5 The TRC also heard testimony from Saul Ozynski, who recounted the following event 

on the same day as Mr Timol was killed:  

“...the day that Achmat Timal [sic] got thrown from the window, 
that very same day when it was reported, the security police 
phoned my mother to tell her they were coming to fetch me from 
my house to do the same thing to me.”126 

[emphasis added] 

  

105.6 The killing of Mr Timol indisputably occurred within the context of apartheid as a 

crime against humanity, or the systematic oppression of the political opponents of 

the regime. We submit that that the absence of the language of ‘crimes against 

humanity’ or ‘customary international law’ in the indictment is of no moment. The 

context suffices to situate the conduct charged — an intentional killing in execution 

of a common purpose — within the apartheid system.  

105.7 We have shown in section C, above, that the essential elements of the three crimes 

against humanity at issue are, in fact, pleaded in the indictment. These include the 

                                            
125

  TRC Report, Vol 3, Chapter 6, p 542, para 60. 
126

  TRC Human Rights Violations Committee, Transcript (Saul Ozynski) 25 July 1996 (Soweto) p 14.  
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contextual element characteristic of all crimes against humanity. This, in turn, is 

sufficient notify the applicant that the crime with which he is charged on count 1 of 

the indictment is an international crime — apartheid, alternatively persecution, 

further alternatively murder. 

105.8 To the extent the Court finds that any essential allegation concerning crimes against 

humanity is missing from the indictment, that omission would be cured by 

evidence.127 So, for instance, were evidence of the systemic character of the attack of 

the apartheid state against black South Africans or its political opponents to 

corroborate any ostensibly “missing” allegation in the indictment, “that evidence is 

sufficient for a conviction even without formal amendment or correction.”128 Clearly, 

there would be no basis to claim, as in S v Mayongo,129 that the defence was 

embarrassed thereby, or the applicant left in doubt as to the charge he faces.  

105.9 For these reasons, we submit that both this Court and the court hearing the criminal 

proceedings against the applicant is competent to construe count 1 of the indictment 

in this manner.   

(i) Court’s power to change the legal characterisation of the charge  

106. If, however, this Court finds that the charge of murder in its current form does not specify 

a charge of one or more crimes against humanity, but that the conduct charged 

constitutes this offence in law, the Court is empowered to amend the charge mero motu 

under section 86 of the Criminal Procedure Act.130 It may properly do so by insertion of 

                                            
127

  See section 88 of the Criminal Procedure Act, 1977. 
128

  Hiemstra’s Criminal Procedure, s 88. 
129

  1968 (1) SA 443 (EC). 
130

 S v Gelderbloem 1962 (3) SA 631 (C). 
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words or particulars which are necessary but have been omitted; additionally, it may 

correct “any other error in the charge” at any time before judgment. 131 This latter 

provision recognises the necessity of judicial discretion in weighing the justification for the 

amendment of the charge against considerations if prejudice to the accused person. 

107. In our submission, an amendment to the legal characterisation of the charge in order to 

make it consistent with South Africa’s international obligations will not be an unjustified 

“substitution” of one charge for another, in the meaning of the Appellate Division in S v 

Barkett’s Transport (Edms) Bpk and Another.132 This is so because the facts and particulars  

specified in the indictment do not change.  

108. This interpretation of the power in section 86 of the Criminal Procedure Act is most 

consistent with the law and practice of the international courts and tribunals which 

adjudicate crimes against humanity as offences under customary and conventional 

international law. Before these international judicial organs, the power to recharacterise 

charges has proved to be a necessary tool to effectively manage the adjudication of such 

complex cases. South Africa has, further, ratified the international legal instruments by 

which some of these courts apply the power to change the legal characterisation of 

charges.  

109. The power for a court to amend to re-characterise charges is derived from a longstanding 

principle of Roman-Dutch law — iura novit curia.133 This principle is predominantly applied 
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 Section 86(1) of the Criminal Procedure Act, 1977.  
132

 1988 (1) SA 157 (A) at 163D. 
133

 Or curia ius novit. 
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in civil law systems.134 It was received in the former Cape Colony only in attenuated 

form.135 

110. Before the International Criminal Court (“ICC”), a judicial chamber can deviate in 

appropriate instances from the legal characterisation by the prosecution.136 This power 

constrained by considerations of proper notice to the accused person and the absence of 

cognisable prejudice.137  

111. The principle is further reflected in the regulations to the Rome Statute138 and the internal 

rules of the ECCC.139 The rationale behind the principle is that it allows the court to avoid 

incorrect qualifications of the facts which might result in unjust acquittals. Therefore, in 

order to protect against impunity for international crimes, a court, especially one that tries 

international crimes, has such a power.140 

112. The Appeals Chamber of the International Criminal Court held as follows on the 

application of the power iura novit curia  in Regulation 55 of the ICC: 

“*It+ binds the Trial Chamber only to the facts and circumstances described in the 

charges or any amendment thereto, but does not make reference to the legal 

characterisation of these facts and circumstances. It follows a contrario that 
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 Regulation 55 of the Regulations of the International Criminal Court, 14 November 2007. 
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article 74(2) of the Statute does not rule out a modification of the legal 

characterisation of the facts and circumstances.”141 

113. The principle iura novit curia has been applied by the International Court of Justice (ICJ) 

and its predecessor, the Permanent Court of Justice.142  

114. From the foregoing, it is clear that a recharacterisation of facts and circumstances set out 

in the indictment is not permissible before international courts. However, if the facts 

disclose an offence at law different from that which an accused was initially charged, re-

characterisation would be permissible. The limitation to re-characterisation of charges in 

this instance is when it prejudices the accused. In other words, as long as there is no 

cognisable prejudice to the accused, the Court has the power to amend or initiate the 

amendment of charges brought by the prosecution against an accused. 

115. For these reasons, we submit that an interpretation of the Court’s section 86 powers 

should be compatible with the international law and the practice of the international 

courts and tribunals, especially those whose founding instruments South Africa has 

ratified.  

(ii) Court’s power to refer the indictment back to the First Respondent 

116. If, however, the court hearing the charges finds that it does not have the statutory or 

inherent power to recharacterise the charge of murder as one of the crimes against 

humanity set out in these submissions, it ought to refer the indictment back to the First 
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Respondent for reconsideration of the murder as an act in furtherance of the crime 

against humanity of apartheid, alternatively the crime against humanity of persecution, 

further alternatively the crime against humanity of murder. 

 

K CONSEQUENCES OF BARRING THE PROSECUTION OF THE APPLICANT FOR THE 

MURDER OF MR TIMOL  

117. The effect of dismissing the charge against the applicant would put a stop to all 

prosecutions of apartheid crimes. 

118. The proper characterisation of crimes against humanity is essential, for compelling 

reasons of international and domestic public policy. It prevents impunity for crimes that 

shock the conscience of humankind. It secures an accurate legal and historical record of 

crimes of mass violence, and guards against denialism and revisionism; and it reinforces 

the right of all victims of serious human right violations to meaningful reparations. 

 

L CONCLUSION  

119. South Africa has a continuing obligation under international law to investigate, prosecute 

and — consequent upon a finding of guilt —punish all crimes against humanity within the 

jurisdiction of its courts. 

120. The prosecution of the applicant is one of the most significant cases in South Africa’s 

efforts to pursue justice for crimes committed under apartheid.  
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121. International law places an obligation on states to prosecute international crimes, 

wherever and whenever they occur. This is premised on the imprimatur of securing 

justice for victims of international crimes, avoiding impunity for crimes that offend the 

consciousness of humankind, and to ensure a stable world order. 

122. Given the gravitas of the crime against humanity with which the applicant has been 

charged, there is no prejudice to the applicant because of the delay that has occurred 

between the indicted act and the indtment. 

123. On this basis, the Court ought to find that the pending criminal proceedings against the 

applicant are consistent with section 35(3) of the Constitution, and decline to enter a 

permanent stay of proceedings.    
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