
1 

 

IN THE HIGH COURT OF SOUTH AFRICA 
(GAUTENG LOCAL DIVISION, PRETORIA) 

 

             CASE NO. 30123/11 

 

In the matter between: 

 
CONSORTIUM FOR REFUGEES AND  
MIGRANTS IN SOUTH AFRICA  Applicant 

 

and 

 

PRESIDENT OF THE REPUBLIC First Respondent 
OF SOUTH AFRICA 
 
THE MINISTER OF HOME AFFAIRS Second Respondent 
 
THE MINISTER OF INTERNATIONAL Third Respondent 
RELATIONS AND CO-OPERATION 
 
THE MINISTER OF STATE SECURITY Fourth Respondent 
  

THE DIRECTOR – GENERAL OF THE Fifth Respondent 
OFFICE OF THE PRESIDENCY   
 
THE DIRECTOR – GENERAL Sixth Respondent 
DEPARTMENT OF HOME AFFAIRS  
 
THE DIRECTOR - GENERAL OF THE Seventh Respondent 
DEPARTMENT OF INTERNATIONAL  
RELATIONS AND CO-OPERATION 
 
THE DIRECTOR - GENERAL OF THE Eighth Respondent 
DEPARTMENT OF STATE SECURITY 
 
CENTRE MANAGER FOR THE   Ninth Respondent 
CROWN MINES REFUGEE  
RECEPTION OFFICE  
 
THE CHAIRPERSON: THE STANDING    Tenth Respondent  
COMMITTEE FOR REFUGEE AFFAIRS 
 
 
THE REFUGEE STATUS DETERMINATION   Eleventh Respondent 
OFFICER RESPONSIBLE FOR GRANTING  
REFUGEE STATUS TO THE TWELFTH 
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RESPONDENT  
 
FAUSTIN KAYUMBA NYAMWASA Twelfth Respondent 
 

___________________________________________________________________ 

SECOND; SIXTH; NINTH; TENTH AND ELEVENTH RESPONDETS’ HEADS OF 
ARGUMENT IN THE APPLICATION FOR LEAVE TO APPEAL   

___________________________________________________________________ 
 

 
INTRODUCTION 
 

 

1. On or about 17 October 2014 the Applicant made application to appeal directly 

to the Constitutional Court of South Africa against the order of Her Ladyship 

Justice Mngqibisa-Thusi in the High Court Division, Pretoria, dismissing its 

application to declare as unlawful, invalid and inconsistent with the Constitution 

and to review and set aside the decision taken by the Eleventh Respondent, 

more than 5 years ago, on 22 June 2010, acting under the supervision and 

control of the Sixth Respondent to grant the 12th Respondent refugee status in 

terms of section 24(3)(a) of the Refugees Act, 130 of 1998 (“the Refugees 

Act”).   

 

2. On 12 November 2014 the Constitutional Court unanimously dismissed the said 

application. 

 

3. The Applicant now, (ten months thereafter), seeks Her Ladyship’s leave to 

appeal against the said order.  

 

4. Section 17 (1) of the Superior Courts Act 10 of 2013 provides that: 
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“(1)  Leave to appeal may only be given where the judge or judges 

concerned are of the opinion that— 

(a) 

(i)  the appeal would have a reasonable prospect of success; 

or 

(ii)  there is some other compelling reason why the appeal 

should be heard, including conflicting judgments on the 

matter under consideration” 

 

5. For the reasons set out below, we submit that the Applicant has no prospects of 

success on appeal and there are no compelling reasons why the appeal should 

be heard. Consequently, the application for leave to appeal should be 

dismissed with costs.  

 

6. This application ought to be refused also for the reason that the issues are of 

such a nature that the judgment or order sought will have no practical effect or 

result. Alternatively, it will violate the rights of the 12th Respondent. 

 

PROSPECTS OF SUCCESS 

 

7. In its application for leave to appeal, the Applicant takes issue with several 

factual findings by the Court a quo and argues that they are wrong. 

 

8. South African constitutional jurisprudence prohibits the deportation, extradition 

or rendition of a person from the Republic of South Africa to a place where 
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fundamental rights entrenched in our Constitution such as the right to dignity 

and the right not to be subjected to cruel, inhuman and degrading treatment are 

likely to be violated. 

 

9. Section 7 of the Constitution imposes the duty on the Respondents as organs 

of the State to respect, promote and fulfil the rights in the Bill of Rights. The 

Supreme Court of Appeal has on a numerous occassions, ordered government 

Respondents to comply with these duties especially when dealing with refugees 

or other vulnerable persons who might be exposed to the risk of persecution, 

physical violence or cruel, inhuman and degrading punishment in their home 

country in conflict with the fundamental values of our Constitution. 

 

10. South African obligations under international law as well as the Refugees Act 

are set out as follows:  

“Notwithstanding any provision of this Act (the Refugees Act) or any 

other law,  no person may be refused entry into the Republic, expelled, 

extradited, or returned to any other country or be subject to any similar 

measure if, as a result of such refusal, expulsion, extradition, return or 

other measure, such person is compelled to return to or remain in a 

country where he or she  may be subjected to persecution on account 

of his or her race, tribe, religion, nationality, political opinion or 

membership of a particular social group ….” 

 

11. The qualification for refugee status under the Refugees Act is set out in the 

following terms:  
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“Subject to Chapter 3, a person qualifies for refugee status for the 

purposes of this Act if that person – owing to a well-founded fear of 

being persecuted by reason of his or her race, gender, tribe, religion, 

nationality, political opinion or membership of a particular social group, 

is outside the country of his or her nationality and is unable or unwilling 

to avail himself or herself of the protection of that country, or, not 

having nationality and being outside the country of his or her former 

habitual residence is unable or, owing to such fear, unwilling to return 

to it; or owing to external aggression, occupation, foreign domination or 

events seriously disturbing or disrupting public order in either a part or 

the whole of his or her country of origin or nationality, is compelled to 

leave his or her place of habitual residence in order to seek refuge 

elsewhere; or is a dependant of a person contemplated in paragraph 

(a) or (b).”  

 

12. Effectively, what the Applicant is seeking is the withdrawal of the 12th 

Respondent’s refugee status on the grounds that it was erroneously granted in 

that he (General Nyamwasa) is implicated in the commission of war crimes 

and ought to have been extradited to Spain and France.  

 

13. The Applicant’s case is based on the allegation that the Respondents failed to 

take into consideration the French and Spanish indictments against the 12th 

Respondent and allegations of the international crimes he allegedly committed. 

The Applicant so asserts in spite of not having the record of the proceedings or 

evidence. 
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14. The Applicant has failed to produce sufficiently cogent evidence to establish 

that there was reason to believe that the 12
th
 Respondent was involved in 

the alleged crimes. 

 

15. The Applicant’s criticism of the judgment of the Court a quo is unjustifiable in 

circumstances where reliance is placed solely on the so-called briefing paper 

which is an opinion authored by the Applicant’s counsel. In the so-called 

briefing paper, the Applicant’s counsel, with respect, proposes outlandish 

solutions to a problem that they themselves have conjured up. In this regard we 

are referring in particular to the proposals made under the heading “Truth-

telling as a condition for continued status in South Africa.” The Applicant 

arrogates to itself the right to dictate to or advise the Minister of Home Affairs 

(and his/her Director-General) how to apply provisions of the Immigration Act, 

13 of 2002 (“the Immigration Act”), namely, sections 31(2)(b), read with 

sections 25, 29, 30 and 32, after the 12th Respondent has been stripped of his 

refugee status.  

 

16. We submit that the decision to invoke the provisions of the said section 31(2)(b) 

is inconsistent with a finding by a court that a person does not qualify for the 

grant of refugee status on account of such person having committed a crime 

against peace, a war crime or a crime against humanity or in respect of whom 

there is reason to believe that he or she has committed such crimes. 

 

17. Furthermore, any decision taken under the said section 31(2)(b) is a  policy and 
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polycentric decision which would be triggered by an application by the relevant 

foreigner. Without such application the Minister would not be able to exercise 

the power conferred by the said section. 

18. Moreover, we submit that the so-called briefing paper is a thesis of the authors 

that does not carry the weight of evidence and was, with respect, rightly found 

by the Court a quo as not constituting sufficient evidence establishing that there 

was reason to believe that General Nyamwasa was involved in the crimes 

mentioned in section 4(1)(a) of the Refugees Act. 

 

19. The Applicant’s case is also based on speculation and unsubstantiated 

allegations of what formed the bases of the 11th Respondent’s decision to grant 

asylum to the 12th Respondent and his family. 

 

20. At the time of granting refugee status to the 12th Respondent and his family, the 

Respondents stated that they were aware of the unsubstantiated and 

contradictory allegations that he was involved in crimes against humanity and 

war crimes. These allegations were considered and the Respondents came to 

the conclusion that there were conflicting reports which did not amount to 

concrete information linking General Nyamwasa to the alleged crimes. This 

evidence was endorsed by Her Ladyship in her findings – correctly so, we 

respectfully submit. 

 

21. For these reasons, the Court a quo dismissed the Applicant’s application. 

 

22. The Court a quo was also correct, we respectfully submit, to take into 
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consideration the provisions of section 3 of the Refugees Act, as failure to do 

so would have resulted in failure to promote the values in our Constitution, in 

that, the Applicant produced no tangible proof of the allegations against the 

12
th
 Respondent and proof of extradition applications which were allegedly 

brought by either Spain or France since 25 June 2010, the date of the letter 

relied upon. 

 

23. The decision of the Court a quo is consistent with the finding of the Supreme 

Court of Appeal and the Constitutional Court on issues of extradition and 

deportation of persons with real risk of persecution in their countries of origin.

  

24. In any event, the Respondents were and still are, obliged to protect the 

constitutional and statutory rights of the 12
th
 Respondent and his family. 

 

25. Besides, once granted, refugee status can only be withdrawn in terms of 

section 36 of the Refugees Act if a person has been recognised as a refugee 

erroneously on an application which contains any materially incorrect or false 

information, or was so recognised due to fraud, forgery, a false or misleading 

representation of a material or substantial nature in relation to the application or 

if such person ceases to qualify for refugee status in terms or section 5 of the 

said Act and after the Standing Committee has given such person due notice 

and an opportunity to make written representations with regard to the intended 

withdrawal. 

 

26. We submit that the Applicant followed an incorrect procedure in its attempt to 
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have the refugee status of the 12th Respondent withdrawn.  

 

27. In the premises, considering that the Refugees Act, UN Conventions and the 

OAU Convention of 1969 manifestly forbid deportation of any person who has 

been forced to flee his or her country of birth because of any of the 

circumstances identified in section 2 of the Refugees Act, we submit that there 

are no reasonable prospects of success on appeal and leave to appeal should 

be refused for this reason alone. 

 

 

ACADEMIC APPEAL 

 

 

28. Section 16(2)(a) of the Superior Courts Act provides that: 

 

“When at the hearing of an appeal the issues are of such a nature that the 

decision sought will have no practical effect or result, the appeal may be 

dismissed on this ground alone.” 

 

29. It is common cause that on 19 June of 2010, there was an attempt on the life of 

the 12th Respondent. It was widely published that the perpetrators were 

arrested and subsequently convicted on 26 August 2014 and sentenced to 8 

years imprisonment on 10 September 2014.  

 

30. The Applicant has conceded that if returned to Rwanda, the 12
th
 

Respondent and his family members are likely to be subjected to persecution 

based on his political opinion. In this regard, the Applicant stated as follows: 
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“We assert that in light of the political situation in Rwanda and the 

jurisprudence dealing with non-refoulement in South Africa, to extradite 

or deport Nyamwasa would expose him to the well-founded fear of being 

persecuted as a result of his alleged political opposition to the Rwandan 

government and statements criticising President Kagame, and the 

possibility of ill-treatment.” 

31. Notwithstanding its concession, the Applicant has sought that General 

Nyamwasa, a member of the “vulnerable constituency of migrants refugees”, be 

stripped of his refugee status in circumstances where such act would render 

him an illegal foreigner liable to be deported in terms of the provisions of 

section 32 of the Immigration Act or a prohibited person in terms of section 29 

of the said Act, thereby not qualifying for, inter alia, a temporary or a permanent 

residence permit. 

 

32. The Applicant’s persistence that the 12th Respondent ought not to have been 

granted refugee status contradicts what South Africa stands for insofar as 

human rights and the objects of the Applicant are concerned. Such stance is 

odd given the fact that it is not the Applicant’s case that the 12th Respondent be 

deported or extradited.   

 

33. If the ultimate result sought by the Applicant is not the deportation or extradition 

of the 12th Respondent, we submit that the issues raised in the application for 

leave to appeal are abstract, hypothetical or academic in nature as 
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contemplated in National Coalition for Gay and Lesbian Equality & others v 

Minister of Home Affairs & others1, where the Constitutional Court held that:  

 

“A case is moot and therefore not justifiable if it no longer presents an 

existing or live controversy which should exist if the Court is to avoid giving 

advisory opinions on abstract propositions of law.” 

34. In the result, the bases for the Applicant’s application, and accordingly the 

application for leave to appeal are not only self-defeating and contradictory 

but are also academic.  

 

35. Accordingly, we submit that the application for leave to appeal stands to be 

dismissed with costs also on this ground also. 

 

COSTS 

 

36. The Constitutional Court has stated that a party should not have a privileged 

status simply because it is acting in the public interest or happens to be 

indigent. What matters is not the nature of the parties or the causes they 

advance but the character of the litigation and the parties’ conduct in pursuit 

thereof. 

 

37. There has been no failure on the part of the Respondents to fulfil their 

constitutional and statutory responsibilities. In this case, the Respondents 

                                                 
1 2000 (2) SA 1 (CC) para [21], footnote 18      
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have complied with their constitutional mandate towards asylum seekers 

both under international and domestic law.  

 

38. Accordingly, the Applicant was not justified in approaching the court. 

Moreover, it ignored the provisions and procedures set out in section 36 of 

the Refugees Act. 

 

39. In the circumstances, we submit that the Court a quo properly exercised its 

discretion in awarding costs order against the Applicant. 

 

40. In the premises, we submit that the Applicant’s application be dismissed with 

costs, such costs to include those occasioned by the employment of two 

counsel. 

 

 

 

 

ADV MARUMO T K MOERANE SC 

ADV NAOME MANAKA 
Chambers - Durban and Maisels III 

            15 September 2015  


