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INTRODUCTION 

 

I, the undersigned 

 

KAAJAL RAMJATHAN-KEOGH 

 

do hereby make oath and state that: 

 

1. I am duly authorised to depose to this replying affidavit on behalf of the 

applicant, and I deposed to the founding affidavit in this matter. 

 

2. The averments made herein are to the best of my knowledge true and correct and 

are, unless indicated by the context, within my personal knowledge. Where I make 

legal submissions, I do so on the basis of advice that the applicant received from 

its legal representatives. 

 

3. I have read the answering affidavit filed on behalf of the second, sixth, ninth, 

tenth and eleventh respondents by the sixth respondent (the respondents) and the 

answering affidavit and supplementary affidavit of the twelfth respondent in this 

application.  I respond to those affidavits below.  To the extent that I fail to 

respond to any averment in this affidavit which is inconsistent with what I have 

set out in my founding affidavit in this application, it must be taken to be denied 

rather than admitted. 
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4. Terms that are defined in my founding affidavit bear the same meaning in this 

replying affidavit, except where the context otherwise indicates. 

 

5. From the outset it must be stressed that the respondents have failed to justify the 

decision to grant the twelfth respondent refugee status.  Notwithstanding that the 

application was brought under Rule 53, the respondents resolutely refused to 

produce the record.  They accordingly chose “to oppose the application without 

producing the record”.  I attach in this regard a letter from the State Attorney 

dated 14 September 2011, and mark it annexure KRReply 1. 

 

6. Not only did the respondents refuse to justify their decision with reference to any 

record of decision-making.  The answering affidavit eventually filed by them 

consists of bare and unsubstantiated denials. This, it is submitted, is extremely 

concerning and brings into question not only the legality of the impugned 

decision but, as will be demonstrated in the course of this affidavit, the credibility 

of South Africa‟s asylum and refugee regime. 

 

7. Despite numerous attempts on the part of the applicant to secure the cooperation 

of the respondents as well as providing them with countless opportunities to 

demonstrate that the impugned decision was made in accordance with 

South African and international law and in good faith, they have resolutely 

refused to provide any meaningful justification.  

 

8. The respondents‟ handling of this application is therefore concerning and, as will 

be demonstrated in the course of this affidavit, sets an unacceptable precedent 

that effectively enables South Africa to utilise the Refugees Act to host 
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perpetrators of international crimes and escape their obligations to account for 

these decisions.  

 

9. The issues raised in this application are therefore in the public interest and raise 

questions of national and international importance, the determination of which go 

beyond the decision to grant the twelfth respondent refugee status. 

 

10. The respondents‟ justification of the decision to grant the twelfth respondent 

refugee status is, in general terms, based on a combination of the following 

grounds: 

 

10.1. The risk of persecution of the twelfth respondent were he to be 

returned to Rwanda, despite reason to believe that he has committed a 

crime against humanity and war crimes, renders him deserving of 

refugee status; 

 

10.2. The evidence presented by the applicant implicating the twelfth 

respondent in the commission of international crimes constitutes 

inadmissible hearsay evidence and amounts to unsubstantiated 

allegations; 

 

10.3. Even if the applicant‟s evidence is admissible, other information 

available, to the eleventh respondent but not disclosed in this 

application obtained in the course of his assessment of the twelfth 

respondent‟s application led the eleventh respondent to conclude that 

no „concrete information‟ exists implicating the twelfth respondent in 

the commission of international crimes; 
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10.4. The principle of confidentiality, applicable to asylum and refugee 

applications, precludes the disclosure of information considered by the 

respondents in their determination of the twelfth respondent‟s refugee 

application. 

 

11. The respondents also argue as a preliminary point that the applicant lacks the 

necessary locus standi to bring this application. 

 

12. The respondents‟ reliance on the abovementioned grounds is further proof on 

their own version that a number of considerations that they were legally obliged 

to take into account when seized with the twelfth respondent‟s application, and 

the applicant‟s request, were ignored 

 

13. It is therefore submitted that the respondents‟ answering affidavit is a feeble 

attempt to justify the decision to grant the twelfth respondent refugee status. The 

respondents‟ submissions, as will be demonstrated in the course of this affidavit, 

consist largely of unsubstantiated denials and statements and the impugned 

decision therefore stands to be reviewed and set aside.  

 

14. In general terms, the submissions made in the answering affidavit clearly 

demonstrate that the respondents: 

 

14.1. Misunderstand the purpose and scope of this application; 
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14.2. Lack understanding and appreciation for the purpose, nature and 

content of their obligations to enforce and administer the Refugees Act 

in accordance with international refugee law and international criminal 

law in the context of excluded persons.  

 

14.3. Incorrectly interpreted section 21(5) of the Refugees Act (the 

confidentiality clause) to provide for absolute confidentiality of refugee 

applications to justify complete non-disclosure of relevant information. 

This stance ignores the accepted position that the disclosure of 

information is to be determined on a case-by-case basis taking into 

consideration all relevant factors. 

 

14.4. Failed to scrupulously and properly apply the exclusion clause in 

accordance with South African and international refugee and criminal 

law in their consideration of the twelfth respondent‟s application for 

refugee status. Specifically their responses show that: 

 

14.4.1. The seriousness of the crimes in question was not accorded any 

and/or sufficient weight; 

 

14.4.2. The applicable standard of proof required in exclusion 

proceedings was not applied; 

 

14.4.3. The respondents accorded insufficient weight to the judgments, 

arrest warrants, extradition requests and supporting material 

which on their own or in combination constitute a basis to 
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believe that the twelfth respondent was involved in the 

commission of excludable offences. 

 

14.4.4. The respondents failed to demonstrate that the available 

evidence did not provide a reason to believe that the twelfth 

respondent was involved in the commission of war crimes.  

 

14.5. Failed to, in their individual and collective capacity, properly exercise 

their discretion or act in accordance with the procedures stipulated in 

the Refugees Act, in light of the legal issues raised by the twelfth 

respondent‟s refugee application. Specifically: 

 

14.5.1. The RSDO responsible for granting the twelfth respondent 

refugee status (the eleventh respondent) did not refer the 

questions of law raised by his application to the Standing 

Committee (tenth respondent) despite being required to do so 

by section 24(3)(d) of the Refugees Act; 

 

14.5.2. The eleventh respondent did not consult with the UNCHR 

despite being permitted to do so in terms of section 24(1)(b) of 

the Refugees Act;  

 

14.5.3.  The tenth respondent did not properly monitor the decision of 

the eleventh respondent as required by section 11(g) of the 

Refugees Act; 

 

14.5.4.  The tenth respondent did not exercise its discretion to review 

the decision of eleventh respondent provided for in section 
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11(e) of the Refugees Act despite the questions raised by the 

twelfth respondent‟s refugee application; 

 

14.5.5. The tenth respondent failed to exercise sufficient oversight over 

the eleventh respondent‟s handling of the twelfth respondent‟s 

application despite being required to do so in terms of section 

11(g) of the Refugees Act. 

 

 

15. Before dealing in a line-by-line fashion with the respondents‟ averments, it is 

accordingly necessary for me to expand on the aspects of this application, 

highlighted above, that warrant clarification.  

 

16. The issues outlined above will be dealt with under the following headings:  

 

16.1. First: The purpose and scope of this application; 

 

16.2. Second: The proper interpretation and application of the confidentiality 

clause in terms of section 21(5) of the Refugees Act;  

 

16.3. Third: The failure of the respondents to apply the legal standards 

applicable in the assessment of excludability in terms of section 4(1)(a) 

of the Refugees Act; 
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16.4. Fourth: The failure of the respondents, collectively and individually, to 

assess the twelfth respondent‟s refugee application in accordance with 

procedures stipulated in the Refugees Act; 

 

16.5. Fifth: The consequences of failing to correct the impugned decision; 

and 

 

16.6. Sixth: The locus standi of the applicants. 

 

17. I deal with each immediately below. 

 

THE PURPOSE AND SCOPE OF THIS APPLICATION  

 

18. The respondents, relying on the applicant‟s concession that the twelfth 

respondent should not be returned to Rwanda due to the serious risk of political 

persecution he is likely to face, inexplicably state that it “it is not clear what this 

application is all about.”  

 

19. It appears that the respondents incorrectly believe that this application is 

motivated by an intention to have the twelfth respondent returned to Rwanda. 

The applicant has maintained throughout the correspondence and this application 

that the twelfth respondent should not be returned to Rwanda; I restate this 

position again.  

 

20. This application is concerned only with the decision to grant the twelfth 

respondent refugee status and its implications; a decision that the applicant 
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believes was not justified on the ground that the twelfth respondent falls within 

the ambit of the exclusion clause of the Refugees Act.  As a result, the twelfth 

respondent‟s refugee status should never have been granted and should now be 

revoked.  

 

21. The respondents‟ confusion appears to stem from a conflation of the briefing 

paper (annexure “KR4” in the founding affidavit) and this application.  

 

22. It must be stressed that the submission of the briefing paper was intended to 

assist the South African authorities by drawing attention to the legal implications 

of the twelfth respondent‟s presence in South Africa, his ineligibility for refugee 

status and the duties triggered by his presence, as well as to make 

recommendations in this regard. It was hoped that the briefing paper would assist 

the South African authorities in making an informed and lawful decision.  

 

23. This application however is primarily concerned with only one element 

highlighted in the briefing paper, namely the decision to grant refugee status, and 

to have it set aside and reconsidered in a manner that is consistent with South 

African law and this country‟s international obligations.  

 

24. The Notice of Motion and the Founding Affidavit in this application make this 

abundantly clear. Nowhere in the Notice of Motion and Founding Affidavit does 

the applicant argue that the twelfth respondent should be returned to Rwanda or 

that the South African authorities should accede to the extradition requests. 

Although the applicant believes that the twelfth respondent should be extradited 

to stand trial in either Spain or France, how the South African authorities deal 

with the twelfth respondent‟s presence in South Africa in the event that his 
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refugee status is withdrawn does not form part of the subject matter of this 

application or the relief sought. 

 

25. The purpose of this application, as clearly demonstrated in the founding affidavit, 

stems from a concern that the South African refugee authorities failed to 

administer and apply South African refugee law, and specifically the exclusion 

clause, in accordance with international law and their international criminal law 

obligations.  

 

 

THE PROPER INTERPRETATION AND APPLICATION OF THE 

PRINCIPLE OF CONFIDENTIALITY OF REFUGEE APPLICATIONS  

 

26. The respondents rely on the principle of confidentiality and the twelfth respondent‟s 

constitutional right to privacy to justify their unsubstantiated responses and bare 

denials to submissions made in the applicant‟s founding affidavit.   

 

27. The applicant does not deny that the twelfth respondent has a right to 

confidentiality. It is also not refuted that the maintenance of confidentiality in asylum 

and refugee applications, provided for in section 21(5) of the Refugees Act, is 

consistent with international law and is an important component of refugee 

applications. It is denied however that confidentiality is absolute, or that it could be 

used in the manner contended by the respondents as a cloak to hide their decision-

making from scrutiny by this honourable court. 
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28. The respondents have entirely overlooked the constitutional requirement that the 

South African government must conduct itself in an open and transparent manner. 

Section 1 of the Constitution requires that the exercise of public power must comply 

with the rule of law.  

 

29. No applicant can properly substantiate a challenge to a governmental decision and 

no court can properly consider such a challenge without access to the materials 

which informed the decision. The decision to grant or not to grant an individual 

refugee status is an important exercise of public power and one with far reaching 

effects.   

 

30. It is submitted that confidentiality is not absolute and that section 21(5) of the 

Refugees Act cannot be interpreted to provide for blanket confidentiality. The 

Refugees Act tacitly acknowledges this by permitting the respondents to consult with 

the UNHCR, for example. 

 

31. The respondents also acknowledge this at paragraph 30 of their answering affidavit 

where they state that: 

 

“The Respondents by operation of the law, may disclose only limited information relating to 

the Twelfth Respondent’s refugee status.” 

 

32. The respondents however do not indicate what information can or cannot be 

disclosed, and in any event disclose no information.    
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33. I am advised that this is a matter for legal argument. For the purpose of this affidavit 

the following warrant mention:  

 

33.1. The underlying rationale for maintaining the confidentiality of refugee 

applications is to ensure the safety of the claimant in question. 

  

33.2. General principles governing confidentiality require that the sharing of 

information with an external party should not jeopardize the safety of the 

individual concerned or lead to the violation of his or her human rights. 

 

33.3. In assessing the degree of confidentiality an important consideration is 

whether disclosure would create a serious possibility of endangering the 

personal physical safety of the claimant or another person.  

 

33.4. Common law jurisdictions such as New Zealand explicitly prescribe 

exceptions to the absolute maintenance of confidentiality. These exceptions 

recognise that refugee law does not cloak refugee claims with absolute 

confidentiality.  Rather they demonstrate the need to strike a balance between 

competing interests and recognise that in certain circumstances a state must, 

within circumscribed limits, be permitted to disclose details of refugee claims.  

As to when „certain circumstances‟ arise, there is no closed list, and each 

claim must be dealt with on a case-by-case basis.  

 

34. In this regard it is contended that much of the information that could be construed 

as endangering the twelfth respondent and his family is already in the public domain: 

that he has applied for, and been granted, asylum in South Africa; that there have 

been attempts on his life; that he has been indicted for war crimes and that he is the 
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subject of competing extradition requests. It is not clear what information the 

respondents could have used in their consideration of the twelfth respondent‟s 

application that would be more threatening to his safety than what is freely accessible 

in South Africa and internationally.  

 

35. In the present matter it is submitted that the circumstances require disclosure of 

certain information because the information is necessary to determine whether the 

respondents are frustrating the purposes of the Refugee Act by failing to properly 

apply the exclusion clauses.   

 

36. Therefore, as will be expanded on during legal argument, confidentiality is not 

absolute, and the qualified nature of confidentiality seeks to fuse two key objectives 

of refugee law: the need to protect asylum applicants and the need to ensure that 

individuals undeserving of protection do not receive it.  

 

37. The exclusion clauses in the Refugee Convention and Refugees Act intend to ensure 

that war criminals do not escape extradition and prosecution by claiming, and 

receiving, refugee status. The ability of South Africa to give effect to Article 1F(a) of 

the Refugees Convention, incorporated by way of section 4(1)(a) of the Refugees 

Act, is obviously prejudiced by the respondents‟ cynical interpretation of section 

21(5) as a prohibition on disclosure in every situation. 

 

38. How a state gives content to confidentiality is not prescribed under the Refugees 

Convention. It is left to the states parties to determine for themselves. Contrary to 

the respondents‟ contention that confidentiality is absolute, international practice 

demonstrates that there is no uniform state practice in relation to confidentiality, and 

as such states are at liberty to determine the parameters in which confidentiality 

should operate.  South Africa has not yet given content to its interpretation of 

confidentiality in refugee applications, and so the respondents cannot hide behind 
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claims that international practice demands absolute confidentiality in refugee status 

determinations in South Africa. 

 

39. In establishing the parameters and limits of confidentiality due regard must also be 

had for the Refugees Convention and the complementary obligations found under 

other international instruments. This includes obligations assumed by states in terms 

of international instruments such as the Rome Statute of the International Criminal 

Court, the Genocide Convention, the Convention Against Torture and the Geneva 

Conventions to name a few, which seek to ensure that international criminals do not 

escape justice. 

 

40. It is submitted that the need to maintain confidentiality in order to protect the 

asylum applicant must be balanced against the importance of the disclosure of 

certain information. Factors to be taken into account include, but are not limited to: 

 

40.1. The purpose/rationale of the confidentiality provision; 

 

40.2. Whether that purpose would not be achieved were certain information to be 

disclosed; 

 

40.3. Implications of the failure to disclose the information; 

 

40.4. Competing international and domestic obligations that justify the limitation 

of the right to confidentiality. 

 

41. The respondents, although acknowledging the need to balance confidentiality and 

other competing rights, failed to demonstrate that they took the above factors into 

consideration at all. 
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42. The abovementioned considerations do not form part of a closed list, and I again 

stress that each case is to be determined on its own merits. It is contended that in the 

context of exclusion on the basis of international crimes authorities must err on the 

side of disclosure given their serious nature. 

 

43. Furthermore it is asserted that confidentiality and its application depends on the 

context in which disclosure is to occur. For the purposes of this review application, 

the information is necessary for the determination of a question of law. If the 

respondents are concerned for the wellbeing of the twelfth respondent, a motivated 

request can be submitted to the court to request that proceedings be closed to the 

public. Additionally the respondents are at liberty to request that the applicant and its 

legal counsel to not publicly disclose information that places the twelfth respondent 

in danger.  

 

44. However, the respondents have instead refused to divulge the Rule 53 record and 

have resorted to bald pleading and a refusal to justify their impugned decision by 

reference to any supporting documentation.  In those circumstances, I submit that 

the respondents have failed to justify their decision.  

 

45. What is more, the respondents are abusing the principle of confidentiality as an 

ostensible basis for refusing to justify before this Court the impugned decision to 

grant the twelfth respondent refugee status. 

 

THE FAILURE OF THE RESPONDENTS TO DEMONSTRATE THEIR 

APPLICATION OF SECTION 4(1)(a) OF THE REFUGEES ACT IN 

ACCORDANCE WITH INTERNATIONAL REFUGEE LAW AND BEST 

PRACTICES 
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46. Even if it is found that section 21(5) of the Refugees Act imposes absolute 

confidentiality on refugee applications, which I deny, the respondents must, at a 

minimum, demonstrate to this court that they assessed the twelfth respondent‟s 

application in accordance with the Refugees Act, the application and 

interpretation of which must reflect international law and best practices.  

 

47. In this respect the respondents‟ answering affidavit makes it abundantly clear that 

the respondents do not fully appreciate the legal procedures and standards 

applicable in the determination of excludability when assessing refugee 

applications.  

 

48. It is both surprising and worrying that nowhere in their answering affidavit do the 

respondents mention the legal thresholds and standards applicable to the 

exclusion clause contained in section 4(1)(a) of the Refugees Act. Nowhere do the 

respondents demonstrate that they assessed the information made available to 

them against section 4(1)(a) of the Refugees Act or why they concluded that there 

was no reason to believe that the twelfth respondent was involved in the 

commission of the international crimes, notwithstanding very comprehensive 

evidence provided by the applicant constituting reason to believe that the twelfth 

respondent has committed international crimes.  

 

49. I am advised that further legal argument in this regard will be made at the hearing 

of this matter.  However it is necessary to highlight certain legal requirements and 

standards that were, on the respondents‟ own version, not adhered to or applied 

in the decision to grant refugee status to the twelfth respondent. 
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50. Section 4(1)(a) of the Refugees Act reflects the international law provisions 

relating to exclusion, although not in identical terms, and provides that “[a] person 

does not qualify for refugee status for the purposes of this Act if there is reason to believe that he 

or she” has committed a war crime or crime against humanity as defined in any 

international legal instrument. 

 

51. It is worth noting that the Refugees Convention appears to adopt a higher 

threshold in relation to exclusion, requiring that there be “serious reasons for 

considering” that the person concerned has committed an excludable offence. The 

UN Convention was drafted in 1951 and the exclusion clause has been repeatedly 

cited with approval by a number of foreign courts.  The standard must therefore 

have been known to the drafters of the Refugees Act and the fact that the South 

African standard is textually different must imply that the legislators intended to 

create a lower burden of proof in an attempt to ensure that no war criminals 

received sanctuary in South Africa. 

 

52. I reemphasise that the rationale behind the exclusion clauses is to deny protection 

to those who might otherwise qualify for refugee status but whose actions render 

them unworthy of it, and to prevent refugee status from being used as a shield 

against lawful prosecutions. 

 

53. An exclusion enquiry is mandatory and an essential component of the refugee 

status determination procedure and requires a full factual and legal assessment of 

all relevant information. 

 

54. It is also necessary to point out that states have no discretion in deciding whether 

or not to exclude an applicant from refugee protection and so if there is reason to 
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believe that the applicant has committed offences listed in the exclusion clause he 

or she must be excluded.  

 

55. As soon as the refugee authorities become aware that an applicant for refugee 

status may have committed war crimes they must ensure that the correct 

approach to the exclusion clause is followed in the assessment of the applicant‟s 

application. 

 

56. The standard of proof required in exclusion proceedings in terms of section 

4(1)(a) of the Refugees Act is accordingly „reason to believe.‟ Extensive 

international and national jurisprudence provides content to this and similarly 

phrased provisions, and further legal argument will be presented at the hearing of 

this matter in this regard. 

 

57. Suffice it to say now that because exclusion proceedings do not amount to a full 

criminal trial, the standard of proof as applied in criminal proceedings, proof 

beyond reasonable doubt, need not be met in refugee status determinations and 

exclusion does not require a determination of guilt in the criminal justice sense. 

Therefore neither a charge nor conviction for an international offence is necessary 

and the primary requirement is the existence of clear and convincing evidence. 

Similarly the standard of proof required in civil proceedings, balance of 

probabilities, is also not applicable to exclusion proceedings.  A number of 

international judgments have held that the „reason to believe‟ standard is lower 

than that of „on a balance of probabilities.‟  

 

58. In general terms, and consistent with the UNHCR Guidelines on Exclusion, in 

determining the applicable standard of proof in exclusion procedures, „reason to 
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believe‟ requires more than a mere suspicion that the applicant was involved in 

the commission of an excludable offence. „Reason to believe‟ must therefore be 

established objectively; that is a reasonable person in the position of the RSDO 

would have believed that reasonable grounds existed implicating the applicant in 

the commission of an excludable offence based on the evidence.  

 

59. It is therefore incumbent on any official assessing a refugee claim to have due 

regard to all relevant information relating to the excludable offence in question, 

including, but not limited to indictments, arrest warrants, United Nations Reports, 

NGO reports, information provided by the UNHCR and media reports.  

 

60. It is obvious, with respect, that the information referred to by the applicant in its 

founding papers constituted a convincing basis or a  „reason to believe‟ that the 

twelfth respondent committed an excludable offence.  The onus in this 

application is accordingly on the respondents to demonstrate that such 

information was thoroughly and critically assessed and if dismissed, it must be 

shown that objective and credible information to the contrary justifies dismissal 

of any inferences drawn from the available information.  It is submitted that the 

respondents have come nowhere close to satisfying that onus.   

 

61. Where excludability is being assessed in the context of serious international 

crimes, such as war crimes and crimes and crimes against humanity, such an 

assessment is even more necessary given the gravity of these offences and their 

status in international customary law. 
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62. It must also be stressed that once refugee status is awarded nothing in law 

prevents the responsible refugee determination officials from revisiting a decision 

to grant refugee status in the event of new information coming to light. 

 

63. As the applicant demonstrated in its founding affidavit, the respondents refused 

to reconsider the decision to grant the twelfth respondent refugee status, 

notwithstanding all the information that was placed before them by the applicant.   

 

64. In the respondents‟ answering affidavit they have failed to demonstrate that in the 

determination of the twelfth respondent‟s refugee application they had due regard 

for the scope and nature of their obligations in assessing the twelfth respondent‟s 

application, and in particular in relation to the exclusion clauses.  

 

65. It is submitted that the indictments, arrest warrants and extradition requests and 

additional information provided in the briefing paper (annexures K4, K5 and K6 

of the founding affidavit in this application) are more than sufficient to meet the 

standard of proof and establish that there is „reason to believe‟ that the twelfth 

respondent was involved in the commission of excludable offences, and in 

particular the commission of war crimes and crimes against humanity. 

 

66. At the hearing, further legal argument will be advanced to show that the 

respondents have provided no evidence whatsoever that they: 

 

66.1. Thoroughly and critically assessed the judgments, indictments and extradition 

requests of the Spanish and French Authorities and other corroborating 

information provided by the applicant;  
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66.2. Attached any or sufficient weight to the judicial pronouncements of Spain and 

France despite their being respected jurisdictions; 

 

66.3.  Addressed the other sources of information provided in the briefing paper 

submitted by the applicant prior to the initiation of this application, namely the 

United Nations experts‟ reports on crimes committed by Rwandan forces in the 

eastern Democratic Republic of Congo. 

 

 

It is fatal to the respondents‟ case that they have chosen not to provide any evidence or 

explanation to support their position that the information provided by the applicant does 

not satisfy the required standard of proof to justify exclusion.  

 

67. The respondents also confirm, at paragraph 45.2 of their answering affidavit that the 

twelfth respondent and his family “applied for and were granted” asylum on 22 June 

2010. Given the complexities of his case, competing extradition requests and the 

multitude of excludable offences requiring attention and investigation, it is apparent 

on the respondents‟ own version that the respondents did not conduct a thorough 

assessment, as required by law, and could not have done so in such a short space of 

time. 

 

68. Furthermore, the respondents failed to reassess the twelfth respondent‟s refugee 

status once in possession of extensive evidence provided by the applicant prior to 

the launch of these proceedings and they do not explain why the respondents did 

not exercise their powers under the Refugees Act to withdraw the twelfth 

respondent‟s refugee status once they had sight of that evidence.  
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69. It is therefore contended that the decision is irrational and arbitrary and based on a 

material error of law and that the decision should be reviewed, set aside and remitted 

for reconsideration, in accordance with the relief sought in the Notice of Motion and 

Founding Affidavit in this application. 

 

THE FAILURE OF THE RESPONDENTS, COLLECTIVELY AND 

INDIVIDUALLY, TO ASSESS THE TWELFTH RESPONDENT’S REFUGEE 

APPLICATION IN ACCORDANCE WITH PROCEDURES STIPULATED IN 

THE REFUGEES ACT 

 

70. I have already demonstrated that the respondents‟ reliance on confidentiality not to 

disclose information relating to their assessment of the twelfth respondent‟s refugee 

status does not prevent the respondents from showing that they assessed his 

application in a procedurally correct and rational manner.  

 

71. I have already dealt with what the respondents should have done, but failed to do, in 

relation to their application of the exclusion clause. This reasoning is equally 

applicable to procedures stipulated in the Refugees Act. These procedures require 

the respondents to do certain things when assessing refugee applications; the 

disclosure of which will not breach the principle of confidentiality. As will be 

demonstrated below these procedures were not adhered to.  

 

72. Chapter 3 of the Refugees Act deals with applications for asylum. All applicants 

must present themselves to a Refugee Reception Office at which a Refugee 

Reception Officer (RRO) conducts a preliminary enquiry. In terms of section 

21(2)(c) the RRO is entitled to conduct any enquiry he or she deems necessary in 

“order to verify the information furnished in the application”. There is no indication 
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that the respondents conducted an enquiry of any nature or if the twelfth 

respondent‟s application was even submitted to a RRO.  

 

73. The RRO then refers the application to a RSDO. In the present matter the RSDO is 

the eleventh respondent. Once the RSDO is in possession of the application he or 

she assesses the application. The Refugees Act, in terms section 24(1)(b) of the 

Refugees Act, permits the RSDO to consult with the UNHCR. There is no evidence 

anywhere in the answering papers that the eleventh respondent consulted the 

UNCHR. Despite the gravity of the offences in question and the complexity of the 

twelfth respondent‟s application, the respondents do not explain why the assistance 

of the UNHCR was not sought.  

 

74. In terms of section 24(3)(d) of the Refugees Act the RSDO must refer questions of 

law to the Standing Committee. The eleventh respondent, on the respondent‟s 

version, did not refer any questions of law to the Standing Committee (the tenth 

respondent in this matter). It is contended that despite the legal implications of the 

decision to grant the twelfth respondent refugee status there is no indication that the 

eleventh respondent ever approached the tenth respondent in this regard. It is 

submitted that it is not possible to argue that the twelfth respondent‟s application did 

not raise any legal questions. The fact that the twelfth respondent is the subject of 

arrest warrants and extradition requests would inevitably raise legal questions. These 

questions cannot be dealt with by an RSDO. On the respondents‟ own version the 

eleventh respondent was aware of the accusations against the twelfth respondent.  

The eleventh respondent was therefore legally required to submit these questions to 

the tenth respondent and the tenth respondent was legally obliged to decide these 

questions. 

 

75. In terms of section 11(g) the tenth respondent is also required to monitor the 

decisions of RSDOs. There is no indication that the tenth respondent exercised this 
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oversight role in respect of the eleventh respondent‟s decision to grant the twelfth 

respondent refugee status.  

 

76. In light of the above it is submitted the respondents did not follow the procedure 

stipulated in the Refugees Act.  

 

77. Given the complexity of the twelfth respondent‟s presence in South Africa and the 

legal implications of his presence the respondents failed to properly exercise their 

discretion in their assessment of his application.  This failure was not apparent until 

the answering papers were filed by the respondents. 

 

78. For these reasons it is submitted that the decision to grant the twelfth respondent 

refugee status is procedurally flawed and stands to be reviewed and set aside also on 

the basis of a material error of law. 

 

THE CONSEQUENCES OF FAILING TO CORRECT THE IMPUGNED 

DECISION 

 

79. It is contended that the respondents‟ decision to grant refugee status to the twelfth 

respondent and their handling of this application demonstrates that South Africa‟s 

refugee and asylum regime is susceptible to manipulation and abuse. The 

respondents have trivialised the importance of the efficient, credible and accountable 

administration of South Africa‟s asylum regime and the rationale and purpose of the 

exclusion clause. 

 

80. The failure to correct this decision to grant the twelfth respondent refugee status has 

far reaching consequences: 
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80.1. First: The effective immunity afforded to the twelfth respondent by granting 

him refugee status protects him from having to answer to the accusations 

leveled against him in respect of his involvement in international crimes.  

 

80.2. Second: This is the first case in South Africa to assess the proper application of 

the exclusion clause in the context of war crimes and other excludable acts and 

the correct determination of this case is necessary to provide content to the 

obligations of South Africa‟s immigration authorities.  

 

80.3. Third: This is the first case in which South Africa has had to interpret the 

confidentiality clause in the Refugees Act in light of the purpose and object of 

the Refugees Convention. A proper determination of the ambit of 

confidentiality of refugee applications will provide important guidance to South 

Africa‟s immigration authorities. 

 

81. If the decision of the respondents is allowed to stand it sets a dangerous precedent 

of allowing South Africa to use the confidentiality principle in asylum applications to 

hide the reasons for decisions granting perpetrators of international crimes refugee 

status.  This protects the authorities from accounting for controversial decisions.   

The potential for abuse of South Africa‟s asylum and refugee regime is 

demonstrable. 

 

 

THE LOCUS STANDI OF THE APPLICANTS 

 

82. The respondents have taken the remarkable preliminary point that the applicant does 

not have the necessary locus standi to bring this application. It is alleged that no 

right contained in the Bill of Rights has been infringed or is threatened due to the 
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respondents‟ conduct and therefore the applicant cannot rely on the provisions of 

section 38 of the Constitution to bring this application. 

 

83. I am advised that the narrow interpretation afforded by the respondents to section 

38 of the Constitution is not consistent with the jurisprudence on standing. 

Moreover, I submit, and it will be so argued, that even at common law the applicant 

would have standing in this matter. Further legal argument will be presented in this 

regard at the hearing of this matter, to the extent necessary. 

 

84. I now turn to deal in an ad seriatim fashion with the individual averments in the 

answering affidavit filed by the respondents.  I repeat that I deal only with those 

averments that call for a response.  My failure to respond to any averment should 

not be construed as an acceptance thereof but should on the contrary be understood 

to be a denial of the averment.  

 

AD SERIATIM RESPONSE TO INDIVDUAL AVERMENTS IN THE 

ANSWERING AFFIDAVIT OF THE SECOND, SIXTH, NINTH, TENTH AND 

ELEVENTH RESPONDENTS 

 

AD PARAGAPH 1 

Ad paragraph 1.1 and 1.2 

85. The content of this paragraph is noted. The applicant has no objection to the 

capacity of the sixth respondent to depose to the answering affidavit, however he 

purports do so on behalf of the second, ninth, tenth and eleventh respondent. To 

date only the eleventh respondent has filed a confirmatory affidavit. I therefore deny 

that the sixth respondent has the authority to depose to an affidavit on behalf of the 

second, ninth and tenth respondent. 
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Ad paragraph 1.3 

86. Reference is made to information made available to the sixth respondent and 

“confirmed with corresponding confirmation of people who can swear positively to the correctness of 

those facts” to support the respondents‟ averments made in the course of the 

answering affidavit. No such confirmatory affidavits accompanied the answering 

affidavit.  It is clear that the answering affidavit is itself therefore replete with 

hearsay. 

 

Ad paragraph 1.4 

87. The sixth respondent states that he makes reference to official documents in the 

possession of the Department of Home Affairs. These documents did not 

accompany the answering affidavit.  

 

AD PARAGRAPHS 2 - 7 

 

88. I deny the contents of these paragraphs and note with concern the narrow 

interpretation afforded by the deponent to section 38 of the Constitution. As has 

been demonstrated in the introductory section to this replying affidavit, and in my 

founding affidavit, I maintain that the applicant has the necessary standing to bring 

this application. I am advised that further legal argument will be presented in this 

regard, if indeed that is at all necessary. 

 

AD PARAGRAPH 8 
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89. I admit the contents of these paragraphs to the extent that it reflects the relief sought 

in the Notice of Motion in this application. 

 

AD PARAGRAPHS 9 – 24 

 

90. I do not dispute the manner in which the respondents have outlined the legal matrix 

within which the function of the respondents is to be understood.  

 

91. Nowhere in these paragraphs however, do the respondents provide content to the 

manner in which the respondents are required to conduct themselves when making 

decisions in terms of and pursuant to the Refugees Act. The respondents simply 

restate the relevant provisions of the Refugees Act.  

 

92. In this respect I repeat my submissions made in paragraph 28 of my founding 

affidavit, and expanded on in paragraphs 46 to 69 in the introductory section of this 

answering affidavit.  

 

AD PARAGRAPHS 25-34 

 

93. I have already dealt in detail with the issue of confidentiality in relation to refugee 

applications at paragraphs 26 to 45 of this replying affidavit. I repeat those 

submissions here and deny any of the averments made in paragraphs 25 to 34 of the 

answering affidavit that are inconsistent with those submissions.  For the sake of 

clarity, I in any event plead as follows: 

 

Ad para 30 and 31 
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94. The respondents submit that by “by operation of the law” they “may disclose very little 

information relating to the Twelfth Respondent’s refugee status”. Nowhere in their affidavit do 

the respondents clarify what information they are at liberty to disclose. Clearly the 

respondents, on their own admission, concede that certain information can be made 

available. However no information has been made available in these proceedings and 

no substantiation of the averments made accompanies the answering affidavit. 

 

95. Despite admitting that the respondents can release certain information they do not 

clearly explain the threshold for disclosure, or what assessment is undertaken in 

determining whether the circumstances meet that threshold. 

 

96. On a close reading of the respondents‟ answering affidavit it appears that the 

respondents‟ concern is that disclosure of information may place the twelfth 

respondent at risk. If this is the stance they choose (and I do not concede that it is 

the correct stance) the respondents must demonstrate to this court that information 

they choose to withhold is necessary to ensure the safety of the twelfth respondent. 

They have not done this, but instead have, unjustifiably, chosen to clothe the twelfth 

respondent‟s application in a blanket of confidentiality.  

 

Ad paragraph 32 

97. For the reasons given earlier, I deny that the respondents have struck the balance 

correctly, or indicated in any way that they have correctly weighed in the balance (or 

indeed weighed at all) the rights and interests provided for in the Constitution and 

other relevant domestic and international laws as highlighted by the applicant. 

 

98. The respondents also submit that blanket confidentiality is rational and therefore 

constitutionally permissible. I submit that such an interpretation is not rational. It 



33 
 

will be demonstrated, at the hearing of this matter, that to interpret the 

confidentiality clause as absolute is not rational because it ignores the purpose and 

object of the Refugees Act and international refugee law and negates the 

constitutional value of open, accountable and transparent governance and 

administration.  

 

Ad paragraph 34 

99. The respondents refuse to disclose any information that will lead to the 

contravention of the principle of confidentiality. The respondents however have 

disclosed no information whatsoever and have premised their entire affidavit on the 

incorrect assumption that confidentiality is absolute.  They have also refused to 

disclose information not within the ambit of the confidentiality principle, such as the 

procedure followed in the determination of the twelfth respondent‟s refugee status. I 

have already dealt with the issue of confidentiality in the introductory section of this 

affidavit and restate those submissions here. 

 

AD PARAGRAPH 35 

 

100. I deny that I am not duly authorised to depose to affidavits in these proceedings. In 

any event, I am advised that if a point of authority is taken in this manner, then there 

is clear Supreme Court of Appeal authority confirming that the point is NOT to be 

taken in the affidavits, but by filing the requisite notice under the Rules of Court. 

The respondents have inexplicably failed to do so. 

 

AD PARAGRAPH 36 
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101. The resolution would not have been passed if the quorum requirements stipulated in 

the applicant‟s constitution were not met. I therefore reiterate that the resolution 

authorising the initiation of these proceedings was properly passed.  

 

AD PARAGRAPH 39 

Ad paragraph 39.1 

102. The contents of this paragraph are vague and embarrassing.  I cannot plead properly 

to them.  

 

Ad paragraph 39.2  

103. I deny the contents of this paragraph. The respondents do not explain why the 

evidence provided does not constitute an “acceptable” reason to believe that the 

twelfth respondent has committed war crimes and why the evidence provided was 

not regarded as being acceptable.  I submit that a proper perusal of the evidence 

contained in the applicant‟s founding papers leaves no doubt that there was a reason 

to believe that the twelfth respondent was implicated in war crimes. 

 

Ad paragraph 39.3 

104. The presumption of innocence is applicable in criminal proceedings and I do not 

deny this. The process at the centre of this application is the status determination of 

the twelfth respondent. It is not a criminal process. It does not seek to determine the 

guilt of the twelfth respondent nor is the process dependent on incontrovertible 

evidence that the twelfth respondent was involved in the perpetration of war crimes. 

The process seeks to establish whether there is reason to believe that an applicant for 

refugee status was involved in an excludable offence.  
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105. It is concerning that the respondents are seeking to apply standards and thresholds 

applicable to criminal proceedings. On their own version the respondents have now 

confirmed a further material error of law that vitiates their decision: the 

inappropriate application of a criminal law standard to the status determination of 

the twelfth respondent.  

 

AD PARAGRAPH 40 

Ad paragraph 40.1 

106. The contents of this paragraph are noted. I am advised that this is a matter for legal 

argument. 

 

Ad paragraphs 40.2 and 40.3 

107. South Africa‟s obligation to grant individuals refugee status is qualified. It also has an 

obligation to ensure that refugee applicants are screened for ineligibility. To grant 

individuals refugee status without assessing their eligibility in terms of the exclusion 

clause means that those undeserving of refugee status are afforded protections that 

they are not legally entitled to. To ignore this important component of refugee 

applications would not be in the public interest and is contrary to South African law.  

 

AD PARAGRAPH 41 

 

108.  The content of these paragraphs is noted. 

 

AD PARAGRAPH 43 
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109. This is a matter for legal argument.  

 

AD PARAGRAPH 44 

Ad paragraph 44.1 

110. I am perplexed by the contents of this paragraph. Quite patently the evidence 

presented indicates strongly that the applicant is suspected of committing war crimes 

and might be extradited to Spain.  In any event, I attach a copy of the extradition 

request made by Spain judiciary marked annexure “KRReply2” and a parliamentary 

question posed to the Minister for Justice and Constitutional Development regarding 

the twelfth respondent and the pending extradition request as annexure 

“KRReply3” in which he confirmed that requests had been made by Spain, Rwanda 

and France and that the Spanish and French requests were still under consideration. 

These documents, as with the earlier evidence provided by the applicant in its 

founding papers, more than adequately constitutes the type of “tangible proof” of 

these allegations, but which the respondents have steadfastly ignored.  

 

Ad paragraphs 44.2 – 44.6 

111. I again reiterate that the recommendations made in annexure “KR3” were made in 

response to the host of legal issues that the twelfth respondent‟s presence in South 

Africa raised. The briefing paper was sent almost a year prior to launching legal 

proceedings and its purpose was to notify the South African authorities that a 

number of South Africa‟s legal obligations were triggered. The recipients of the letter 

included the respondents and a number of other government institutions not party 

to these proceedings. I therefore do not understand why the respondents are 

focusing on this letter as these proceedings are concerned with a decision to grant 

the twelfth respondent refugee status and not his extradition or deportation. 
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Ad paragraph 44.7 

112. I again reiterate that the risk of persecution to the twelfth respondent were he to be 

returned to Rwanda is not the only relevant consideration to his refugee application, 

and should not be relevant to the determination of his excludability  

 

Ad paragraph 44.8 

113. I have already dealt with the purpose of this application in the introductory section 

of this affidavit. I restate those submissions. 

 

AD PARAGRPAH 45 

Ad paragraph 45.2 

114. No official documentation recording this decision accompanied the respondents‟ 

affidavit – and there is accordingly nothing before this Court in this regard. 

 

Ad paragraph 45.3 

115. I note the contents of this paragraph. Whether the deponent finds the quoted 

portion “interesting” or not is beside the real point: which is that the respondents 

have resolutely failed to justify their decision to grant the twelfth respondent refugee 

status in circumstances where there was good reason to believe he was implicated in 

war crimes.  

 

AD PARAGRAPH 47 

 

116. Annexure “KR7” is a legal opinion that outlines the legal implications of the twelfth 

respondent‟s presence in South Africa. It is based on an assessment of the law and 
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publicly available information. Personal knowledge is therefore not required to 

render the information relevant. 

 

AD PARAGRAPH 49 

 

117. The respondents do not explain why personal knowledge of the facts therein is 

necessary. The courts came to their conclusions based on information and evidence 

before them. The respondents also do not explain why these annexures do not 

warrant any reliance whatsoever in establishing a reason to believe that the twelfth 

respondent was involved in the commission of war crimes.  What the respondents 

demonstrate in their answering affidavit is a disrespectful and cavalier attitude 

towards the decisions of foreign courts, an attitude that is inconsistent with the 

fundamental tenets of comity in international relations. 

 

118. Furthermore the purpose of these annexures is not to ascertain the guilt, beyond a 

reasonable doubt, of the twelfth respondent. They were submitted because they 

provide reason to believe that the twelfth respondent is guilty of war crimes, and 

illustrate that he falls to be properly assessed for excludability in terms of the 

Refugees Act.  

 

Ad paragraph 49.3 

119. It is not the role of the applicant to obtain certified copies of these annexures from 

the courts. Copies were provided to the respondents and if they were concerned that 

true copies were necessary they, in their assessment of the twelfth respondent‟s 

application, should have contacted the relevant courts for certified copies. This 

burden falls on the respondents and not the applicants.  The respondents have 

confirmed willingness – on their own version – to adopt the most spurious of 
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reasons for failing to consider obviously relevant and objective information 

regarding the commission of war crimes. 

 

120. No explanation is provided as to why these judgments (and the extradition requests) 

constitute hearsay evidence. Furthermore even if it is found that these annexures 

amount to hearsay evidence (which I deny) the rules of evidence applicable to 

criminal proceedings do not apply to refugee status determinations. I am advised this 

is a matter for legal argument. It suffices to say that refugee determination is often 

based on personal accounts of the applicants concerned. That is why it is accepted 

practice for refugee officers to take into account a wide range of information and to 

seek out further information if necessary.  

 

121. I struggle to understand why the respondents have taken issue only with the 

elements of the applicant‟s submissions that relate to the twelfth respondent‟s 

involvement in the commission of war crimes. In its assessment of the risk posed to 

the twelfth respondent if he were to be returned to Rwanda, the respondents 

appeared only too ready to take into account similar hearsay evidence in favour of 

the twelfth respondent. Whilst I do not dispute that the twelfth respondent might be 

in danger were he to return to Rwanda, I am interested to know what informed the 

respondents‟ conclusion that this was the case and how it can be distinguished from 

the evidence relating to his involvement in international crimes.  

 

AD PARAGRAPH 50 

 

122. The contents of this paragraph are noted. No reasons however are provided for why 

the respondents deny the legal submissions in these paragraphs.  
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AD PARAGRAPH 51 

 

123. At paragraph 45.2 of the respondents‟ answering affidavit it is conceded that the 

“[t]welfth Respondent and his wife and children applied for and were granted asylum”. However 

it is now contended that the twelfth respondent was granted asylum status as a 

dependent on the basis that his wife as the principal applicant qualified for refugee 

status. The eligibility of the twelfth respondent‟s spouse does not absolve the 

respondents from assessing the twelfth respondent‟s eligibility, particularly if in 

possession of information that implicates him in an excludable offence. Further legal 

argument will made in this regard at the hearing of this matter.  

 

AD PARAGRAPH 52 

Ad paragraph 52.2  

124. No evidence has been presented to demonstrate that the twelfth respondent and his 

wife were properly granted refugee status. As this affidavit makes abundantly clear, 

the respondents have not demonstrated that refugee status was “properly” granted. In 

any event this application is concerned only with the decision to grant the twelfth 

respondent refugee status and not that of his wife and children.  

 

125. The respondents do not explain why the information presented to the respondents 

does not constitute “acceptable” evidence for the purpose of establishing a „reason to 

believe‟ that the twelfth respondent was involved in the commission of war crimes.  

 

Ad paragraph 52.3 

126. The respondents contend that the allegations against the twelfth respondent were 

considered by the responsible RSDO (eleventh respondent) and that there “were 
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conflicting reports which did not amount to concrete information linking the Twelfth Respondent to 

the alleged crimes.” The respondents do not explain what these conflicting reports were 

or the source of these reports and why they did not accompany their answering 

affidavit.  In any event, such bald allegations are of little assistance to justify the 

respondents‟ failure to take into account the evidence contained in the applicant‟s 

papers and which demonstrate a consistent and non-conflicting account of the 

twelfth respondent‟s involvement in war crimes.  

 

127. The respondents also argue that “concrete” information is required; this implies that 

the standard of proof used in the determination of the twelfth respondent‟s 

exclusion assessment was higher than the legally prescribed threshold. In this regard 

I repeat the submissions in the introductory section of this affidavit and stand 

confirmed in my belief that the respondents‟ impugned decision is vitiated by 

material errors of law – this being the latest error arising on the respondents‟ own 

version in answer. 

 

Ad paragraph 52.4 

128. The eleventh respondent was “of the view that a mere allegation that the Twelfth Respondent 

was involved in the alleged crimes certainly did not serve to exclude him.” I do not understand 

why the respondents characterise the arrest warrants, UN Reports and foreign 

judgments as “a mere allegation”. On their own version they have failed to take into 

account obviously material and relevant considerations – and there is no explanation 

by them in answer to justify this failure. 

 

AD PARAGRAPH 53 

Ad paragraph 53.1 
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129.  Although the respondents make reference to the “checks and balances” in the Refugees 

Act they do not explain what these are or how they were employed in the twelfth 

respondent‟s application. I have already dealt, at paragraphs 70 to 78 of this affidavit, 

with the safeguards provided for in the Refugees Act and have indicated that the 

respondents have failed to demonstrate that they were invoked during their 

assessment of the twelfth respondent‟s application. I repeat those submissions here.  

 

Ad paragraph 53.3 

130.  The applicant has placed credible evidence before this Court and previously before 

the respondents that the twelfth respondent was involved in the commission of war 

crimes. It is for the respondents to refute the credibility of the evidence and 

substantiate their views in this regard. It does not suffice to simply deny the 

credibility of the information. In this regard I repeat my submissions made in 

paragraphs 46 to 49 of this affidavit in which I outline the obligations on the 

respondents when conducting an exclusion assessment. 

 

AD PARAGRAPH 54 

Ad paragraph 54.1 

131.  The respondents provide no additional reasoning or information to explain why the 

allegations against the twelfth respondent were „unsubstantiated.‟  Such bald pleading 

is impermissible. 

 

Ad paragraph 54.2 

132.  In concluding that no “concrete” information linked the twelfth respondent to the 

alleged crimes, the eleventh respondent again demonstrates that he applied the 

wrong standard of proof in his assessment of the twelfth respondent‟s exclusion 

assessment. I again stress that the standard of proof required is not one beyond a 
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reasonable doubt, nor must the information available point to the guilt of the twelfth 

respondent. The eleventh respondent had to satisfy himself that there was no „reason 

to believe‟ that the twelfth respondent had committed the crimes in question. This, it 

is submitted, is not dealt with anywhere in the answering affidavit. 

 

Ad paragraph 54.3 

133.  At no point in this application has the applicant questioned the decision to grant the 

twelfth respondent‟s wife and children refugee status. 

 

Ad paragraph 54.4 

134.  It is unclear on what grounds the respondents deny the contents of the paragraphs 

referred to in this paragraph. 

 

AD PARAGRAPH 55 

 

135. The respondents correctly state the circumstances under which refugee status can be 

withdrawn. As has been demonstrated throughout this affidavit the respondents 

granted refugee status to the twelfth respondent erroneously. The respondents have 

failed to refute this and accordingly they must reconsider their decision in 

accordance with the principles outlined in this affidavit.  

 

AD PARAGRAPH 66 

 

136.  Again no explanation is provided as to why the information provided by the 

applicant was insufficient to exclude the twelfth respondent. 
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AD PARAGRAPH 67  

 

137. I note the contents of this paragraph. I note with concern that the respondents again 

refer only to the twelfth respondent‟s connection to Rwanda. No mention is made of 

the pending extradition request from Spain. As such it is inexplicable that the 

respondents are of the view that this application is academic.  

 

AD PARAGRAPH 69 

 

138. In the event that the applicant is unsuccessful it is submitted that this case was 

brought in the public interest and in accordance with the jurisprudence of the 

Constitutional Court the applicant should not be burdened with an adverse cost 

order. Further legal argument will be made during the hearing in this regard. 

 

AD SERIATIM RESPONSES TO INDIVIDUAL AVERMENTS MADE IN THE 

ANSWERING AFFIDAVIT OF THE TWELFTH RESPONDENT 

 

AD PARAGAPH 1 

Ad paragraph 1.1  

139. The content of this paragraph is noted, however I deny that the twelfth respondent 

can rely on “security and confidentiality reasons” in refusing to disclose further particulars. 

 

Ad paragraph 1.2 and 1.3 

140. I do not take issue with the contents of these paragraphs. 
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AD PARAGRAPH 4 

Ad paragraph 4.1 – 4.4 

141. I do not take issue with the contents of these paragraphs. 

 

Ad paragraph 4.5 

142. I deny that the relief sought is purely academic.  As I explained in paragraphs 18 to 

25 of this affidavit, the application is not seeking the return of the twelfth 

respondent to Rwanda, but rather the revocation of the twelfth respondent‟s refugee 

status.  The twelfth respondent is incorrect to the extent that he believes that the 

purpose of the application is his return to Rwanda, or that the revocation of his 

refugee status is academic if he cannot be returned to Rwanda.  

 

AD PARAGRAPH 5 

Ad paragraph 5.1 

143. I deny that the respondents “applied their minds” in granting the twelfth respondent 

refugee status or that “it is clear from the Answering Affidavit on behalf of the Respondents” 

that they did so. I have already demonstrated at paragraph 7 of this affidavit that the 

respondents failed to demonstrate that they assessed the twelfth respondent‟s 

application in accordance with the law and in good faith and I repeat those 

submissions here.  

 

Ad paragraph 5.2 

144. I do not deny that the twelfth respondent has a right to privacy and confidentiality. I 

maintain however that confidentiality is not absolute, and that circumstances may 

exist in which information relating to a refugee application can be disclosed despite 

that confidentiality, and under circumstances if necessary by which that disclosure 
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might be protected. In this regard I repeat submissions made at paragraphs 26 to 45 

where I set out in detail the correct interpretation of section 21(5) of the Refugees 

Act.  

 

Ad paragraph 5.3 

145. I do not take issue with the contents of this paragraph. 

 

AD PARAGRAPH 6 

 

146. It is not the practice of states to inform the subject of an extradition request. The 

respondent cannot deny that extradition requests were made. In this regard I refer to 

confirmation by the Minister of Justice and Constitutional Development that 

requests by France, Rwanda and Spain were received marked annexure KRReply 3 

hereto.  

 

AD PARAGRAPH 7 

Ad paragraph 7.1 and 7.6 

147. The contents of these paragraphs are not relevant to this application. 

 

Ad paragraph 7.7 

148. The content of this paragraph confirms, on the twelfth respondent‟s own admission, 

that extradition requests were made from France and Spain. This contradicts the 

twelfth respondent‟s denial of their existence made in paragraph 6 of his answering 

affidavit; and confirms the failure by the respondents to properly apply their mind to 
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the application for refugee status, and/or confirms that the respondents were 

motivated by an ulterior purpose in granting refugee status. 

 

AD PARAGRAPH 8 

149. I have not relied on the Rome Statute or South Africa‟s Implementation of the Rome 

Statute of the International Criminal Court Act, 27 of 2002 (ICC Act) in this application 

and have not claimed that it is applicable to this matter.  

 

150.  At no point during the proceedings has the applicant requested a prosecution in 

terms of the Rome Statute or the ICC Act. 

 

AD PARAGRAPH 9 

151. I do not take issue with the contents of this paragraph in so far as it accepts that a 

country must have „reason to believe‟ that an international crime has been 

committed when applying the exclusion clause. I deny that that “acceptable 

evidence” has not been presented. In this regard I repeat my submissions made in 

paragraphs 46 to 69 of this affidavit. 

 

AD PARAGRAPH 10 

152. I deny the contents of this paragraph for reasons already stated. 

 

AD PARAGRAPH 11 

Ad paragraph 11.1 and 4.6 (sic) 

153. The contents of a report released by the United Nations cannot be seen as definitive, 

nor their identification of perpetrators of international crimes exhaustive.  The fact 
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that the twelfth respondent is not mentioned by name in this report is therefore 

irrelevant insofar as the question of refugee status is concerned. The probative value 

of this report will be dealt with at the hearing of this matter. 

 

Ad paragraph 11.2 

154. Although the twelfth respondent states that the applicant‟s affidavit incorrectly 

identified his official positions from 1994 to 1998, he fails to declare which positions 

he did occupy and provide clarification or substantiation in this regard.   

 

Ad paragraph 11.3 

155. I deny the contents of this paragraph. If discrepancies exist, which I deny, the 

twelfth respondent must provide detailed clarification in this regard. 

 

AD PARAGRAPH 12 

156. I note the contents of these paragraphs.  

 

AD PARAGRAPH 13 

Ad paragraph 13.2 

157. The principles referred to in this paragraph are applicable to criminal proceedings 

and are not relevant to this application. Further legal argument will be made at the 

hearing of this matter in this regard. 

 

Ad paragraph 13.3 

158. I deny the contents of this paragraph. 
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AD SERIATIM RESPONSES TO INDIVIDUAL RESPONSES MADE IN THE 

SUPPLEMENTARY ANSWERING AFFIDAVIT OF THE TWELFTH 

RESPONDENT 

 

159. I note the contents of the twelfth respondent‟s supplementary answering affidavit 

and the annexures attached thereto. 

 

160. I submit that the contents of this affidavit do not have any bearing on the twelfth 

respondent‟s alleged involvement in the commission of international crimes.  

 

161. It is for the respondents to show that the French extradition request has in fact been 

withdrawn.  

 

162. I am advised that the relevance of the contents must be determined at the hearing of 

this matter. 

 

 

 

 

 

 

 

 

 

 

 


