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political and human rights processes iri Zimbab\ /e. This is testimony to ruy continued

iriiei"esi irt il'e suci(r-ira)lii1ca,7 ancl eorlilalu--iie ri.evelopr-neuis of 11ry eout-rir)r i ivislr tcr

llail inl'ssl1'of rt:y conslitutiolai ligi:t to parricipaie in Zinbl'Lru,ean eiectiors as a

cttrzen of the country, but ain baned fiom participation by the residency

requirements set out in the Electoral Act.

As a refugee I arl unable to resume lesidence in Zimbabwe. Neverlheless, I rernain a

citizen of Ztmbabwe and have significant interest in the political and economic
r^--^t --_--- _.-.^ :-- .1^ ^ ^^uc vsruur.l tcLil.5 lll rilc uuullLl-y.

I regular'ly send renrittances to relatives who remain rnZimbabwe. I was heafiened to

note that in teims of the Zimbabwe Diaspora Policy, the Government acknowledges

that the Zimbabwe Diaspora wishes to be engaged as active citizens in national

dialogue and affairs as they bring international exposure and lessons to the table. I

attach hereto the foreword to the Diaspora Policy written biz the Minister of Macro-

Economic Planning and Investment Promotion in July 2016 marked Annexure C

I also continue to have a vested interest rn the electoral processes of my country, and

keenJy monitor events back home. As such, I ain aware that ilie General, Presidential

and Local Authority Elections will be held in 201 8 by operation of section 1 5 8 of the

Consdnrtion of Zimba bwe.

However, under the current legislative fi-amework, I am unable to participate in the

20 1 8 elections due to the restrictive provisions of the Electoral Act fChapt er 2:73] and

the regulations made thereunder which place a residence qualification on

Zirnbabweans who can be included on the electoral voters roil and can thus parlicipate

in electoral processes as will be illustrated be1ow.
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political and hurnan rights processes in Zimbab\ /e. This is testimony to my corrfiim.6

iiriet'esi iirilie socicr-i:oliiica-'t and ecf)i1()trjc rleirelolrr-neriis c,f r-iry r-;or,rr1it-v i rvislr r'rr

a-.'aii n:1'seil-of ni1'coustitutiolal right to pafli.ipar: in Zinbar:u,ean rlectiors gs e

citizen of tlie country, but am baned from palticipation by the residency

requirements set out in the Electoral Act.

n. As a refugee I am unable to resume lesidence in Zimbabwe. Neverlheless, I remain a

ctttzet of Zrmbabwe and have significant interest in the political and econcmic
-.1 ^.-.^! -=-=-- ^.-+- t-- -t-^ -^-.-^.--.Lrtrvsruulllgl.il.S llI tlls L Uulirly.

I reguiar'ly send remittances to reiatives who remain tnZimbabwe. I was heaftened to

note that in tenns of the Zimbabwe Diaspora Policy, the Govemment acknorvledges

tlrat the Zimbabwe Diaspora wishes to be engaged as active citizens in national

dialogue and affairs as they bring internationai exposure and lessons to the table. I

attach hereto the foreword to the Diaspora Poiicy written by the Mimster of Macro-

Economic Planning and Investment Promotion in July 2016 marked Annexure C

I also continue to have a vested rnterest in the electoral processes of my country, and

keeirly ilonitor events back home. As such, I ain avrare that the General, Presidential

and Local Authority Elections wilt be held in 2018 by operation of section 158 of the

Consdrntton of Zirnba bwe.

Howevet, under the current legisiative framework, I am unable to parlicipate in the

2018 elections due to the restrictive provisions of the Electoral Act lChapter 2'.13] and

the regulations made thereunder which place a residence qualification on

Zinbabweans who can be included on the electoral voters ro11 and can thus participate

in electoral processes as will be illustrated below.
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Lt. SccLrorr Lr al Lne ir,icoLorat t\cL seLs oui Lnc residencc cluaiificaLit-,rrs t-ri vr-,Le'rs arrd

reads in pail as tbllows:

23 R.esideacy qualtfrce&on of voters

(i) Subleci io the Constitution and this Act, in orcier to have ihe recluisiie residence

qualifications to be registered as a voter in a pafiicular constituency, a claimant

tnust be resident in that constituency at tlte Cate of hjs cr her clatn I J

Q)ForrJteouruosesofsubstcfiotl(l) aclaintartsl:allbedeenedynhersciditroin\-/.-''-'-r.-r."-"".-\.'/.-.--.-._D...

a coustitucncy v'!;i/e he or slte is absent tJterefron for a lentparar)/ purpos?.

(3) A votet'who is registered on the voters roll for a constituency, other than a voter

who ltas been registered in that constituency in tenns of the proviso to subsection

(l), shall not be entitled to have his or her nante retained on such roll if, for a

^^.-+i--".^('jiliiiiLitJUS

(Q The Contntission, any voter registration officer or aily officer of tlte
Comtnission may demand fiom any voter wlto is registered on the voters roll for a

constituency proof of identity or proof of residence in that constituency or botlt of
the foregoing.

22. The Electoral Act has made provision for sorne exceptions to the residence

requirements outlined above.

23. It is also perlinent to note that thele are a lirnited category of Ztmbabweans abroad

who can cast their ballots fi-om outside the country by operation of sections J2 and

13 of the Electoral Act that provide for the instances in which postal votes are

pennissible stating as well, the process through which specific persons can apply

for postal votes, thus :

24. 72 Persons who may vote by post

Wet'e an election is to be held in a constituency, a person who is
registered as a voter on the roll for that constituency shall be entitled to
vote by post in terms of tltis Part if, on all polling days in the election,
he or she will be-

(a) on duty as a metnbet' of a disciplined force or as an electoral
officer; or

(b) on duty in the senice of the Govemment outside

Zimbabwe; or



tn paragt'apii (b), artci sa mabie L'o vorc ar a poiiing smnon

tu u!e ('Uustttuenc'y.

25. SeCtiOn 73 SetS r-'u:t tire at-rnlicatir-'rn nl-n.cca rrcr.eqecr'\/ tn nhfqirl e rrnqfql rrnte qq fnllnqrq.*rr^^"*"^"-

73 Apptricatian forpostal vote

/ I I A na-e a,, ,,,1,^ ,,,;^1.-. f^ rt^t6 1.,, ^^-t 1,, +^ +I-^ f L:^f D1^^,;^-^ /)f/:^^,.
I t / 1t ytlDvu vvtrv YYJJttLJ tu vutL u)/ PUJL ttla! aPPl)/ LU L)tc L.,il./cl J-lctLluuJ LlltlLoJ

l-nr n nncfnl hollnt nqtlPr,F"t'"'.
(2 ) A n nnnlinrtl inn fnr c nncf q I ho llnt tlqria,. "h oll l.ou yvJ|ur uuttvt lruPtt JiJ4Ji ui

/ a ) In llte nrec.riherl fnrrn' qnrl-"- r'

(b) Signed b,y the applicant alld accompanied b;t-

(i) A certified copy of the voter's national registration cefiificate," and

(ii) Excepf in 'ite case where ttte appiication is submitted (inCiviciuaiiy or as

pafi of a batch of such applications) by a conunarlding officer on beltalf

of a member of a disciplined force, a letter from-

A. The applicant's head of Ministry, head of department or head of
station; or

B. The ltead of Zimbabwe's Embassy or diplomatic or consular missr'oil

in the foreign State wltere the applicant is employed,

Stating the capaciryt in which the applicant is employed by the

govenilllent and where the applicant will be employed onpolling day

or polling days, as the case be in the election and

(c) Sent to tlte Chief Elections Officer by lneans of a comtnercial courier service

or by diplontatic cduier, o)d"liu"rrd by hand to tlte Chief Elections Officer

(in which event written proof of delivery shall be required) not Later than

noon on the fouteenth day alter nonination day in the election.

(3) Were more than one election is to be held concurently in any Collstituency, a

single application fomt nay be used by applications who apply forpostal ballot

papers in all those elections.

(4) TIie Conunission sltail ensure ihat appiicaiion fctnrts fur postai bailot papers are

available at all Embassies and diplomatic or Consular ntissions of Zimbabwe

l^^.t^.1 ;,, f^-^;-^ nn,,,,t,-on
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(5) Tiie chitf eirciions t,fticer sitaii nunber in cttttscauii vc ttt ticr uf titci"i' i cccipt ali
aplsltcations t'br postal Ballot papers received lsy Lutn or lter, and sltall pejiilit
theiit to be inspected by iitembers of tite itublic, fi'ee of chaige, until the

oecjaration of tle resujr ot rLt poii, tvhtn fie1r shali be deajt wirn in retnts of
section 70 (3)

Thus there are mechanisms for regrstration and rroting outsicle of Zimitzb\^/e already

in existence and in regular use which are not available to rne as i do not fall within

any ol the categories listed in section 72.

.:. ,;;-t;'; . -;,- . :: 
.,,,a. ):;.:;' , ,::

27. Section 61 of the Constitution sets out the political rights of citizens. Section 6i(3)
parlicularly provides that 'every Zimbabwean citizen who is of or over eighteen
years of age has the rigirt to vote in all eiections and referendums . . . and to do so in
secret.'

Simriarly, Section 155 sets out the principles of Zimbabwean electoral system,
^+^+i.^- +L^+bIatrl-tB r.tIat

(1) Elections wltich tnust be held regularly, and referendums, to which this

Constitution applies must be

(c) based on universal adult sutfiage and equality of votes "

(2) The state ntust take all appropriate nleasureq including legislative measrtres, to

ensure that effect is given to the pinciples set out in subsection (t) and in patticular,

tnust

(b) ensure tltat evety citizen wlto is eligible to vote in an election or referendum

has an opportunity to cast a vote, and must facilitate voting by persons with

disabilities and special needs"

It is evident frorn these Constitutional provisions that, regardless of where they are

resident, ali citizens of Zimbabwe u,ho are of or above the age of eighteen years have

a right to parlicipate in elections conducted rn Zimbabwe.

28.

29.
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r0. i cari Ine anention of rhe cou11 to paragrapn 2 oi rhe 4. scireouie io itre Consiiiurioit

concerning qualifications for voter regisiration for Presidential and National Assembiy

eleciions, ivhich plovides thai :

(2) Tite Eiectorai Law nay prescibe adciitionai restdenriai requirenents to

eilsure that voters are registet'ed on the most appropiate voters roll, but any

such requii etnents niust be consisient with tlis Consfintion, in paiiicular witlt

aentinn K7

I have beert duly advLseC by rny Legal P-r-ac'.iircners of record, urhose aCvice I belreve

is true, that the implication of subparagraph 2 above is that any residential

requirements that may be imposed by the Legislature may not prohibit any person fi'om

exercising their right to vote as enshrined in section 6l of the Constitution.

Tlrus, any residential requirements imposed in tenns of the Electoral Act cannot negate

the right to vote for any Zinbabweans above the age of 18.

Thus, to the extent that the Electoral Act does not facilitate the registration and voting

of Zimbabweans based abroad it is a negation of section 61(3) of the Constitution as

read with paragraph 2 of the 4"'schedule to the Constifution.

I draw this courl's attention to the Supremacy of the Constitution and the fact that any

law, practice, custom or conduct inconsistent with it is invalid to the extent of the

inconsistence.

In addition to the principle of Constitutional Suprernacy, section 44 of the Bill of
Rights irrposes a duty on the State and every person, including Govemment agencies,

to respect, protect, promote and fulfi1 the rights set out therein.

Respondents are therefore not spared fi'om ensunng that the fundamental right to vote

is obser-ved for al1 citizens of Zimbabwe of 18 or more years of age, with no limrtations.

:',-', I. i
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Jt. I iu.,'iiiet cu'tcritf ii'oi scr,'.-iurts23,i2 .,rd.i3 uithe Elee'roi..i Art ors iliscririiiuoiury.
B)'restricting the ciasses of absent voters, t'hose votels wiro c1o not faii within the

prescnbed classes are deprived of the right, effectnreiy discriminating against them.

Section 56(i) of rhe Constin-rtiot ciearly states rhar aii peooie are, eo,ttv\beiore the

iaw anci irave the dght to equai protection uncier tire iaw. Section 56(3) of tire
Constitution provides that eveiy peison has the right not to be treated in an unfairly
discriminatory manrrer on a,ny grounds irrcluding their class.

Section 56(4) of the Constitution outlines the circumstances under which one is treated

in a discriminatory manner. Sucir circumstances include being subjected "directly or

indirectly to a condition, restriction or disability to rvhich other people are not

subjected"; or not being accorded a privilege or advantage .;vhich otlier people aie

accorded.

I aver that section s J2 and 73 of the Electoral Act have bestorved the privilege of voting
outside the boundaries of Zimbabwe to a cerlain class of people, which is highly
discriirriratory.

I am unjustifiably discriminated against simply because I am not on dufy rn the service

of the goverunent, or because I am not a spouse of such a civil servant.

I humbly submit that if the legislature has made it possible for those in the diaspora on

govemment duty to vote, then this right should be accorded to all citizens of Zimbabwe

in the Diaspora.

The discrrmination promoted by the Electoral Act is an insult to the founding principles

of equaiity of ail human beings and the provision for universai aciult suffrage and

equality of votes enshrined in the constitution of Zimbabwe.

Tlrere is no doubt that sections 23, 72 and.13 ofthe Act breach sections 56 and 6i of
the Constitution. I therefore seek a declaration that these sections of the Electoral Act

are unconstirutional, and seek an order compelling Respond"ents to honour their duty

38.

39.

40.
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4U Chapter 7 oi ilie Consdrt:tion outtines suidins ndncinie" frrr- eier.rnr-si Srrcrcric arr,.j_ -^_-r __^ :::!- i);-.J:::S i-,r :::._ : i,,r._ _ _

processes. In parlicular Section 155 (2) states:

//')\ '1-]1-^ ^t^t^ *--^a .-r-^ ' 7,,:) iiic siaie friist take all apprGpiTate freasiit€s (eiiiiiliesis acldcd), i;ic.li,iding

legislative lneasLlres, to ensure that effect is given to the pnnciples iet oLti in sttbsectlo'

(1) and in particular, tnust

(a) ensure tltat all eligible citizens, that is to say the citizens qualified uncler the

foufth schedule, are registeted as voters;

(b) ensure that every citizen who is eiigible to voie in an ejeciion or reierencjum

ltas an oppofiunity to cast a vote...

It is my averrnent that the statetnent, "inust take all appropriate nteasrtres'] in section

155(2) of the Constitution is peremptory and does not give room for any denial or

refusai by tire respondents to create voting mechanisrns for people in the.diaspora.

I coniend ihai ali appropriate rneasul'es must be taken by Respondents io refer the

infrastrucfure and the techaical, financial and human resources required to ensure that

people in the Diaspora Inay exercise their right to vote, thereby giving fu|I effect to

section 67(3) of the Constitution.

In taking "all appropriate measures" to give effect to Section 155(2) (a)-(b),

Respondents must adapt the system for attaching citizens to constituencies, as

necessary/.

Thus, it is my fervent belief that Zrmbabwean citizens resident outside Zrmbabwemay

be registered as voters for their Zitnbabwean constituencies of origin. Respondents

may consider extending the application of registration and voting mechanisms that are

already in p1ace, as is iaid out rn sections 12 and, 73 of the Eiectoral Act. to all
-7:.-.L^L--.^^.^ ^:*:--^"-^ ^t a]^^ -^-,,1^t,^ ^^^ ._,L^ *^^iJ^ ^_,, -; J^ ^r- 

-7;*L^L__,^LLLrtuou wl-arl Lrri.zLur Lrr !iiu iUqijiSiiC agC wnO iCSiGC OUiSiut ur Lrrrrudu\v!.
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^o+o. Tlre African Charter on Human and Feoples' Righis, ratified by Ztrrbabrve in 1986,

plo.-ld.es as lollo.,.,'s ln -^.li"lcle )3:"-E;'ery cttiz:t: sha!! ha','e !h? lipht !c par!tcipat?

fi'eely in the govenilneilt of ltis countty, eitlter directly or tlu'ough rt'eely clsosen

representatives in accordance with the provisions af the law."

The African Charler seeks to ensure that aii citizens may enioy equal poiitical nghts,

and does not allorv for the prohibrtion on voting prescribed by the Electoral Act.

To that enci, the Airican Commrssion on Human anci Feople's fughts issueri

provisional measures on the eve of the constitutional referendum in 2013 directing the

Govenrment of Zimbabwe to provide al1 eligible voters the same voting facilities it

affords to Zimbab\ /eans working abroad in the sen ice of the Govemrnent. I attach

hereto a copy of the provisional measures as Annexure C.

The Southem African Development Cornmunity (SADC) Principles and Guidelines

Govelning Democratic Elections emphasize that states must ensure full pafiicipation

of all citizens in the political process (Section 4.1.1), and all citizens must be given an

equal opportunity to exercise the right to vote (Section 5.1.8). Furlher, the SADC

Principles and Guidelines consider the participation of Diaspora populations in

elections as a key component of fiee elections, and encourages regular reviews of the

participation of diaspora citizens in national elections by states (Section 4.1.8).

Zimbabwe is a member-state of SADC.

The Constitution also requires that in any interpretation of Chapter 4 of the

Constitution, take into account "intemational 1aw and all treaties and conventions to

whrch Zimbabwe is a party. The International Covenant on Civil and Political Rights

provides as follows:

Articie 25

Every citizen shall have tlte right and the opportunigt, without any of the distinctions

--^,-+i^,-^.tr ),- ^*)^l^ n ^.^) ,.,J+l-^,,+,..--^^^^.^-Ll^ -^^+.-i^+J..^-.
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(a) Tu takc part in Lhe conciucr of pubiic afrafus, ciirectiy or tiil'ougii ireely cnosen

repre sentattves,'

(b) 7:o vote aitd to be elected at genttine periodic eiections urltich sltail be by universal

nnn enrt.ai s!trt'ras? and S!:a!l Oe hdl b',, S?:t'?! bz!lCl, quaret!:el:S the liee e;tO:'eSSio;;

of the rvill of tlte electors;

(c) To ltar'e access, an genera| tentts af equaiity, io pubiic service in iiis countty.

Thus, the R.esponcients have intemationai iaw obiigations to ensure that i arn abie to

exercise my right to vote without restriction.

53
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55.

Other countries in the world, inciuding Afi'ican countries with progressive

Constjtutions have created a framework for their citizens based abroad to pafiicipate

in electoral processes. These include Botswana, Namibia, South Africa, Mozarnbique,

Senegal, Chad and Guinea.

Recently, the Supreme Courl of l(enya, ordered the Kenyan Electoral Cornmission to

effect voter registration and put in place infrastructure for the comprehensive

registration of Kenyan citizens in the Diaspora to enable them to vote. Thus, there is

increasing iecognition of the right of citizens living and woiking abload io paiticipate

in their countries' electoral processes.

'i'..ij:',,;J'-..,:.,:,i-,rl.Il_i'-:.i_,:;,,,i,::,r-r-i;i;r ii-i?-i;',;,:.i::.,i'.,117.t".:Ji.J:'i:'ri::

56. I further ask this Honourable Court to take judicial notice of the fact that in July

2016,the Goveniment of Zimbabwe published aZinbabwe Diaspora Policy whose

main objective is to fonnally mainstream the Diaspora into the national

development agenda by creating an enabling environment in which the Diaspora is

effectively integrated. A copy of the Zirnbabwe Diaspora Policy is attached hereto

as Annexure D.



JI rltx LLLTLD|D\i/e ilaspora Foiicy aciarowieciges lhe sigruiicam i'oie piayeci by Diaspoia

rerni'Ltances in Zimbab\^'e's development. Indeed, I an duly inionned that in 2016

Ziilbabwe's Diaspora foi-inal and inforrlal leiniiiances were esiiila'red at $1 bilhon.

Tiie poiic.'at.,icuiaies ilre lrrpcL3lrce of tne D:aspcl'a 10 /lrball\,e ln Lhe tollo\','lng

passage:

Tlte /;ey bei;efits oI migi'atton for coui;tries of oiigiii if i:ropetiy
ntaneged, irc!ude lhe int'estmerrts bJ'the d:espot'a ccnntuiti* intc their

hontland and the iscsitive tntpact of reniitraitccs cil iu'eign Lutr(ilcy

ittllows, kLtowledge and skiils-transfer when nigrants retunt hotne on a

tenporay or pennanent basis, increased levels of indigenous

entrepreneurship tlu'ottgh new oppottunities in tlte private sector by

tliose iii the diaspora, intprovenieni in ltutnan deveiopment ihrough

philantfuopic work and ultintately povetty reduction as tlte diaspora

conmtrmities invest into tlteir motherland.

The specific objectives of the Zimbabwe Diaspora Policy include: (l) "[to| [dJevelop

nleasures that enhance the protection of Zintbabweans in the Diaspora in order to

safeguard tlteir basic dghts, wotking conditions and living siandards tfuough

engagement with host govenntents to follow up agencies whiclt are wotking on

employtnent and labow'affairs to ensure safety of employees", and (11) "[eJstab]islt tlte

necessary inclusive institutions for the co-ordination and proper adtninistration of
Diaspora issltes."

The policy is meant to boost f,rnancial investment tn Zttnbabwe til'ough the active

participation of the diaspora in 1oca1 investments and financial remrttances to

Zirnbabwe.

If the Diaspor:a can participate in the development of the economy they must be given

an oppofiunity to also exercise their politicai rights in a country towards which they

contribute for development. Indeed, the fuI1 extent of the Zimbabwe Diaspora Policy

goals carutot be realized if channels for the Diaspora's engagement in poiitics and

elections rn Zimbabwe continue to be denied.

58,

59.

60.
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development musi "involve tlte people in tlte fonnulation and itnplementation of
aeyeloptTteilt plzqs zlo plogr-arrtltes rhat affect then." \n/liiout ihe ability ttr

par-ticipal"e .in electicns, ci{"izens cf Zirnbabwe in the Diaspcra at'e not aciequately

'involved' in the development of policies thai affect ihem and their families.
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| 
, ,'" :'':1 

t'- 
).1

52. From the afcrementicned facts, I liun:bly subilit that this court rnust declare the

provisions of section 23,12 and13 as unconstitutional and order the respondents to

comply with sections 56, 61 (3), of the Constitution.

In the circumstances, I pray for an order in terms of the draft.

Thus done and signed at.. ... .... thi.s .. .. day of .. .. .....201i-

GABRIEL SHUMBA

hFFnhF r lTu-cr\Jl(I1 lvt-D

NOT,ARJ PLIBLIC
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CASE JiO CCZ.

IN T'FIE COI{STITIJTIONAL COIIR-T OF Zn\,m.^-BWE
FIELD AT }IARARE

ie the s.atter bel,rreen

GAEREL SHT}GA 1.'APPI-ICANT
AND
SIBONU,F, N,LF'IJT4ISI 2ND IJPI-iCIJ{T
AND
DARLN{GTCN NYA],ffii,VA 3RD AFPLICANT
AND
h/flMSTER OF JUSTICE, LEGAL AND
PARLIAMENTARY AFFAIRS 1'' RESPONDENI
AI\IJ

\ TFIE CHAIRPERSON OF THE ZiMBABWE 2* RESPONDENT
ELE CI'OR.AL CON{}.4I S SION
AND
ZiMBABWE E,LECTORAL COhd]VIiSSION 3* RESPONDENT
AND
T}IE MiMSTE,R OF FOREIGN AFFAIRS 4'" RESPONDENT
AND
T}M MIMSTER OF FINANCE AND
ECONOMIC DEVELOPMENT 5'' R.ESPONDENI

SUPPORTING AFFIDAVIT

I, the undersigned, SIBONILE MFLMISI, do hereby make oath and say:

1. I am a Zimbabweart cttizen living and vrcrking in South Africa. I am ernplcyed as an

office administrator in a South Afiican business. I reside in South Afiica for economic

reasons. I have attached hele my Zirnbabwean Identity Card marked Annexwe GS5.

2. I confirm that I want to parlicipate in the 20f8 Zimbabwean elections and would like

to be abie to exercise my right to vote fi'om South Afiica.

3. I have farnily mernbers who reside rn Zimbabwe . This includes my mother and rny

children who are residing in Mberengwa. I suppoil my family financially and regularly

send remittances home to my family to pay for their upkeep and care
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4. t cio noi enJoy beng away fiom my famiiy for extend.ed penocis and lt ca,uses botir

myseif and my children great hardsjrip having to iive so far away fiom each other.

Ho\^'e\rer, i t,rnrrlri have grea-r ina"'rcial aiiiicuity if I u,as ro ret':rn to Tidozby,,e

petmanently as it is difficult to find empioyment and I wouid struggie to care for my

family financially ilI could iiot firid suitable einployiiient.

5. I would experience financiai difficulty to travel to Zimbabwe in order to vote in

country during the 2018 elections. I would also require to take several days off fi-om

work for this pulpose which my emnlover may not be willing to approve. This may

mean that I would not be able to exercise rny vote as a citizen.

6. I pray for an order in terms of the draft.

THUS SWORNTOAND SIGNEDAT......... ONTHIS . DAYOF... .2017.

SIBONILE MFIJMISI

Signed before me:

NOTARY PLIBLIC / COMMISSIONER OF

OATHS
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CASEJiC CCZ.

M{ TIM, CO}dSTiTUTIONAL COLRT OF ZNffiAE\4IE
FG,LD AT FIARARE

T- +L 6 * or+a- 1..-*, 'aa--u UMICLLII UUrV!LVU

GA.BFJEI- SlrU}.,EA 1,'APPLiCA_T.]'I
AND
SIBONII-E N,trT.IN,flSI 2\D 4PPT 1g-4\T
AND
DAX.LINGTON NYAN,Grf/A 3* AFPLICANT
AND
MINISTER OF JUSTICE, LE,GAL AND
FARLIAMENTARY AFFAIRS I,'RESPONDENI
AND

\ T}IE CI{AIRPERSON OF TF{E Z\}VBABWE 2* RESPCNDENT
EI Er-Tf\D AT anlfl\ifTaela\\TLILV MV !J VVlYUlrrUgrva\

AND
ZIMBABWE ELECTORAL COh/N4iSSION 3* RESPONDENT
AND
THE MIMSTER OF FOREIGN AFFAIRS 4'' RESPONDENT
AND
TFiE MIMSTER OF FINANCE AND
ECONOMIC DE\T,LOPMENT 5O RESPONDENT

SIIPPORTING AFFIDAVIT

i, the undersigned, DARLINGTON NYAMBIWA do hereby make oath and say:

i. I am a Zimbabwe a1a cittzenliving and working in the United Kingdom. I am employed

as an office administrator in a South African business. I reside in South Afiica for

economic reasons. I have attached here my Zirnbabwean Identity Card marked

Annexure GS6.

2. I confinn that i want to pafiicipate in the 2018 Znrhabwean elections and would hke

to be able to exercise my right to vote from South Africa.

3. I have family rlembers who reside tnZrmbabwe whom I support.

4. I do not en-joii being away from my family for extended periods and it causes both

myself and my children great hardship having to live so far away from each other.
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failily financially if I could not find suitable employment.

< T ,-,^,,11 ^,,-^,-:^*^^ Ci..^'^^i^1 l:{'f':^,,1+,, +^ +--^-,^l +^ '7:-*L^L,-,^ i-- -.-l^-- r ^ -,^+^ i.^J. I wuLrlLr LAuurrELILu lIrrd.uLlclr (rlrllr,ulr,v tu !r.dvc.t LU /-lltluauwc lll urugl lu vuttr Jl.l

country duiing the 2018 elections. I wouicl also require to take several days off fiom

work for this purpose whicir my employer may nct be wiliing to approve. This may

rnean that I woulci not be able to exercise my vote as a ctttzen.

6. I pray for an order in terms of the draft.

V THLTSSwoRNTCA].jDSIGNEDAT,........CNTHIS.....DAYCF... ..2A1,7.

DARLI}{GTON NA-AMBIWA

Signed before me:

NOTARY PI'BLIC / COMMISSIONER OF

OATHS

Full names:

Business address:

Capacity:

Area

CASE NO CCZ
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DJ T!TF', CONSTiT_UTIC}NIAI L]OL]RT L)F ZT}UIRABWE
}IELD AT IIARARE

t- +L- *^{+^- 1-^r-,,^^-JI uru ru4llul ut I vv tull

GABRIEL SFITAGA
AND
SIBONILE MFIJMISI
AI\ IJ

DAR,LNTGTCII NY.AVG ryA.
AND
MIMSTER OF ruSTICE, LEGAL AND
PARLIAMENTARY AFFAIRS 1'' RESPO}.*DE}.]'I
A\M1\t\l-,,

\ TlG, CIIAIRPER.SON OF TIIE ZiN,GABWE 2* RESPONDENT
ELECTORAL Colvilvfis SION
AND
ZIMBABWE ELECTORAL COMMISSION 3* RESPO]...DENT
AND
TIIE MIMSTER OF FOREIGN AFFAJRS 4'' RESPONDENI
AND
TTiE MINISTER OF FINANCE AND
ECONOMiC DEVELOPMENT 5'' RESPONDENT
AND
THE ATTORNEY GENERAL OF ZIMBABWE 6'' RESPONDENT

DRAFT ORDER

tST rnnlrn rmI 1 TLI\-AI\ T

2* APFLICANT

3RD APPLICANT

IIAR.ARE the day of 2017

BEFORE the Honourable Justices

Itzk(s). ...,...For the Applicants

Mr(s). .......For the Respondents

WHEREUPON after reading papers filed of record and hearing Counsel,

IT IS DECLARED TIIAT:
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Z;;:t";a'o-;ueals ba;ed ab'oad. be al,j. is hcroLy tl",'iar"ci urrut.,rrs'iiiui.it-,irzr.i irr i-irai ii-

vloiates appiicants'rigirts as ensixjned in sections 67 anr156 of tlie Constitutron.

ACCOR.DINGI-Y IT IS OF*DEF-ED TT{AT:
1. Seciion 23 of the Electoral Act iChapLer 2:i3j is hereby cieclareci constirutionaiiy

invalid as far as it exciudes citizens not resid,ent in Zimbabwe fiorn registering as

vctels in contravention of sections 61(3) as read with paragr aph 2 of the 4"' sche6ule

to the Constitution of Zimbabu,e.

2. Section 72 of the Electoral Act Chapter 2:13 is hereby declared constitutionaliy invalid
as far as it excludes citizens of Zirnbabu,e who are not in Govenment serwice from

exercising their right to vote in contravention of sections 56(1), 56(3) and 56(4) of the

61(3) oi tlie Coiisiirttiion of Zirnbabwe.

3. The Respondents are hereby ordered to put in piace all appropnate measures to enable

the Applicants and any other Zimbabweans based abroad to parlicipate in the 2018

Presidential, Parliamentary and Local Authority elections as voters.

4, Each parly to bear its own costs.

BY TI{E JUDGE
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CASENO CCZ.

IN TI{E CONSTITUTIONAL COIIRT OF ZIMBABWE
}IELD AT FIARARE

In the matter between

GABRIEL SHIIMBA
AND
SIBONILE MFT]MISI
AND

\* DARLINGTON NYAMBryA
AND

1.'APPLICANT

2"O APPLICANT

3* APPLICANT

MINISTER OF ruSTICE, LEGAL AND
PARLIAMENTARY AFFAIRS I.'RESPONDENT
AND
THE C}IAIRPERSON OF TIIE ZIMBABWE 2"O RESPONDENT

ELECTORAL COMMISSION
AND
ZIMBABWE ELECTORAL COMMISSION 3* RESPONDENT

AND
T}IE MINISTER OF FOREIGN AFFAIRS 4'" RESPONDENT

AND
THE MINISTER OF FINANCE AND
ECONOMIC DEVELOPMENT 5'N RESPONDENT

AND
TI{E ATTORNEY GENERAL OF ZIMBABWE 6'N RESPONDENT

DRAT'T ORDER

HARARE,the...........dayof..... .......2011

Before the Honorable Justices.

For Applicant
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For the ResPondents

WHEREIJPON after reading the documents frled of record and hearing counsel for the parties'

IT IS ORDERED TIIAT:

1'TheApplicationfordirectaccesstothisCourtisherebygranted.

T}IE JUDGE

REGISTRAR




