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DATED AT HARARE THIS .C{tI^ DAY OF OCTOBER 2017

Zimbabwe Lawyers for Human Rights
Applicant's Legal Practitioners
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To: TI{E REGISTRAR
Constitutional Court of Zimbabwe
HARARE

And To: MINISTER OF ruSTICE, LEGAL AND PARLIAMENTARY AFFAIRS
6'o Floor New Government Complex
Cnr Central Avenue/Simon V. Muzenda St
HARARE

And To: CHAIRPERSON, ZMBABWE ELECTORAL COMMISSION
Mahachi Quantum Building
I Nelson Mandela Avenue
HARARE

And To: ZIMBABWE ELECTORAL COMMSSION
Mahachi Quantum Building
1 Nelson Mandela Avenue
HARARE

And To: MIMSTER OF FOREIGN AFFAIRS
Munhumutapa Building,
Samora Machel Avenue and Sam Nujoma Street
HARARE

And To: MIMSTER OF FINANCE AND ECONOMIC DEVELOPMENT
New Government Complex,



Corner, Third Street and Samora Machel Avenue
HARARE

And To: THE ATTORNEY GENERAL OF ZIMBABWE
3'o Floor New Government Complex
Crn Central Avenue/Simon V Muzenda St
HARARE
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coLRT APPLICATiON FOR DIRECT ACCESS AS PROVTDED FOR rN SECTTON 167 (5)
OF T}IE CONSTITUTION OF ZIMBABWE, 2013 AND RULE 2I(2) AND (3) OF TTIE

CONSNTUTIONAL COI'RT RIILES, 2016

TAKENOTiCE THAT the Applicant intends to apply to the Constitutional Court for an Order
in tems of the Draft Order annexed to this notice and that the accompanying affidavrt/s and
documents will be used in support of the application.
If you intend to oppose this application you wili have to fi1e a Notice of Opposition in Form
CCZ 2, together with one or more affidavits, with the Registrar of the Constitutional Courl at
Harare witb:n ten (10) days after the date on which this Notice was served upon you. You will
also have to sen'e a copy of the Notrce of Opposition and affidavit/s on the Applicant at the
address for service specified below. Your afflrdavit/s may have annexed to them the documents
verifying the facts set out in the affidavits.

If you do not fiIe an opposing affidavit within the period specified above, thns application u,il1
be set down for hearing at the Constitutional Courl atHarare without further notice to you and
will be dealt with as an unopposed application.
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ADDRESS FOR SERVICE

TAKE NOTICE that the Applicant's address for service is 5* Floor Kodzero Amalungelo
House 98 Baines Avenue Harare which is the address of his Legal Practitioners of record.

DATED AT HARARE Tr{rS lq DAy OF OCTOBER 2017

(Mtt.q(t,"li, i:(,
Zimbabwe Lawyers for Human Rights
Applicant's Legal Practitioners
5th Floor Kodzero Amalungelo House
98 Baines Avenue
Harare (BRC/ACJ)
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Constitutional Court of Zimbabwe
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FOUNDING AFFIDAVTT OF GABRIEL SHUMBA

I, GABRIEL SHUMBA, make oath and state

PARTIES

AS fo11ows,

1. I am the l" Applicant in this matter and depose to the facts hereunder in that

capactty. The facts to which I depose are to the best of my knowledge true and

correct. Where I make any avennent in regard to the law, I make such averment

under the advice of legal counsel. My address for service is care of Zimbabwe

Lawyers for Human Rights, Kodzero-Amalungelo House, 98 Baines Avenue,



2.

Harare.

The 2"0 Applicant is Sibonile Mfumisi aZimbabweancitizenliving and working

in South Africa as an Office Administrator. Her address of service is care of

Zimbabwe Lawyers for Human Rights, Kodzero-Amalungelo House, 98B

Baines Avenue, Harare.

The 3'o Applicant is Darlington Nyambiya a Zimbabwean citizen living and

working in the United Kingdom. His address of service is care of Zimbabwe

Lawyers for Human Rights, Kodzero-Amalungelo House, 98B Baines Avenue,

Harare.

The 1* Respondent is the Minister of Justice Legal and Parliamentary Affairs,

Affairs to whom the President has assigned the administration of the Electoral

Act fChapter 2:13]. His address of service is New Government Complex, 6th

Floor, Block C, Corner Samora Machel Avenue and Simon Muzenda Street,

Harare.

The 2"u Respondent is the Chairperson

("ZEC") cited herein nomino officio ln

fChapter 2:131. Her address for service

I Nelson Mandela Avenue^ Harare.

of the Zimbabwe Electoral Commissisn

terms of section 14 of the Electoral Act

is Mahachi Quantum Building, Number

3.

4.

5.

6. The 3'o Respondent is the Zimbabwe Electoral Commission, one of the five

independent commissions established by section 232 atd238 of the Constitution

and whose legal status as a separate legal persona capable of suing and being



1.

fChapter 2:l3l.Its address for service is at Mahachi Quantum Building, 1 Nelson

Mandela Avenue, Har ar e.

The 4'n Respondent is the Minister of Foreign Affairs, cited herein as the

executive authority who oversees consular, and other requirements, of

Zimbabweans residing outside the country. His address of service is

Munhumutapa Building, Samora Machel Avenue and Sam Nujoma Street,

Harare.

The 5* Respondent is the Minister of Finance and Economic Developme,lrt, cited

herein as the executive authority who oversees the financial and economic

developmett of Zimbabwe. The 5th Respondent is cited for effectiveness and in

recognition of his interest in the financial implications of the remedies sought.

5th Respondent's address of service is New Government Complex, Corner, Third

Street and Samora Machel Avenue, Harare.

The 6" Respondent is the Attorney General of Zimbabwe cited herein as the

principal legal adviser to the Government mandated to represent the Government

in civil and constitutional proceedings. As the application concerns an

interpretation of provisions contained in the Declaration of Rights, the 6th

Respondent is an interested party. His address of service is 2nd floor, Block 'A'

New Government Complex, Comer, Samora Machel Avenue and Simon

Muzenda Street, Harare.

A11 Respondents are cited in their official capacities.

8.

9.

10.



11.

NA.TURE OF THIS APPLICATTON

This is an applrcation for direct access to the Constitutional Court of Zimbabwe

to address the constitutionality of the provisions of the Electoral Act [Chapter

2:l3l which prevent Zimbabwean citizens iiving and working abroad from

participating in electoral processes unless they are able to physically come to

Zimbabwe to exercise their political rights.

The application is made in terms of Rule 2l of the Rules of this Honourable

Court. Specifically, I would want to court to adjudicate upon:

l2.l Whether section 23 of the Electoral Act fChapter 2:13] is constitutionally

invalid as far as it excludes citizens not physically resident tnZimbabwe

from registering as voters in contravention of sections 67(3) of the

C onstitutio n of Zimbabwe.

12.2 Whether section 12 of the Electoral Act Chapter 2:13 is constitutionally

invalid as far as it excludes citizens of T,imbabwe who are not in

Government service from exercising their right to vote in contravention

of sections 56(1), 56(3) and 56(4) and 67(3) of the Constitution of

Zrmbabwe.

I2.3 Whether the Respondents cited above should be ordered to put in place

all appropriate measures to enable the Applicants' registration and

participation in the 2018 Presidential, Parliamentary and Local Authority

elections as voters.

12.
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BACKGROLiND FACTS

13. I was born in Chivi, Masvingo , Zimbabwe on 10'n November 1973.I attach

hereto a copy of my national identity document as proof of citizenship marked

as 'Annexure A.' Due to my representation of an opposition party political

activist in 2003, I was torfured, abducted and charged with charged with

attempting to overthrow the govefirment through unconstitutional means.

14. While the charges were dropped, due to this harrowing experience I was forced

to flee the country for my own safety and that of my family. I draw the attention

of the court to the 2013 decision of the African Commission on Human and

Peoples' Rights, under Case Number 28812004, which confirms that I was indeed

tortured and treated in an inhumane and degrading fashion.

15. In 2008, I was confirmed as a refugee in South Africa. As a refugee I am unable

to resume residence inZimbabwe. Nevertheless, I remain acitizet of Zimbabwe

and have significant interests in the political developments in the country. As

testimonyto that effect, in2013, f a1d four others brought another case before

the African Commission on Human and Peoples'Rights in which we sought an

order compelling the Government of Zimbabwe to enable ourparticipation in the

constitutional referendum.

16. We obtained provisional measures for the diaspora to do so, based on the African

Charter on Human and People's Rights. However, the Government of Zimbabwe

failed or refused to comply with the ruling.
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17. I regularly send remittances to relatives who remain in Zimbabwe. I was

heartened to note that in terms of the Zimbabwe Diaspora Policy, the

Government acknowledges that the Zimbabwe Diaspora wishes to be engaged

as active citizens in national dialogue and affairs as they bring international

exposure and lessons to the table. I attach hereto the foreword to the Diaspora

Policy written by the Minister of Macro-Economic Planning and Investment

Promotion in July 2016 marked 'Annexure B'.

18. I also continue to have a vested interest in the electoral processes of my country,

and keenly monitor events back home. As such, I am aware that the General,

Presidential and Local Authority Elections will be held in 2018 by operation of

section 158 of the Constitution of Zimbabwe.

19. However, under the current legislative framework,I am unable to participate in

the 2018 elections due to the restrictive provisions of the Electoral Act and the

regulations made thereunder which place a residence qualification on

Zimbabweans who can be included. on the electoral voters ro11 and can thus

participate in electoral processes as will be illustrated below.

OUTLINE OF THE OFFENDING LEGISLATIVE PROVISIONS

In terms of section 23(l) of the Electoral Act, in order to have the requisite

residence qualifications to be registered as a voter in a particular constituency, a

claimanf mrrst he residenf in t-lrat constihrencv at the dale of his or her claim.

20.



21.

22.

24.

25.

Section 23(3) goes fuither to state that'a voter who is registered on the voters

ro11 for a constitueflcy, ... shall not be entitled to have his or her name retained

on such roll if, for a continuous period of twelve months, he or she has ceased to

reside in that constituency.'

Thus, as a result of these provisions, my co-applicants, myself and millions of

other Zimbabweans based abroad do not qualify for registration on the voters

ro11.

At this juncture, I should point out that that there are a limited category of

Zimbabweans based abroad who can cast their ballots from outside the country

by operation of sections 12 and 13 of the Electoral Act which provide for the

instances in which postal votes are permissible.

These sections restrict voting from abroad to persons on duty as a member of a

disciplined force or as an electoral officer; or persons on duty in the service of

the Government outside Zimbabwe; persons outside Zimbabwe as the spouse of

a person referred to above and so unable to vote at a polling station in the

constituency.

Thus there are mechanisms for registration and voting outside of Zimbabwe

aheady in existence and in regular use which are not available to me as I do not

fall within any of the categories listed in section 72.

NATTIRE OF RELIEF SOUGITT

26. I therefore seek the intervention of this honourable court to make a finding that

sections 23,12 and 13 of the Electoral Act are unconstitutional in so far as they
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27.

28.

30.

31.

29.

Section 6l of the Constitution sets out the political rights of citizens. Section

6l(3) particularly provides that 'every Zimbabwean cttizen who is of or over

eighteen years of age has the right to vote in all elections and referendums ...

and to do so in secret.'

I also call the attention of the court to paragraph 2 of the 4th schedule to the

Constitution concerning qualifications for voter registration for Presidential and

National Assembly elections, which provides that

(2) The Electoral Law may prescribe additional residential requirements

to ensure that voters are registered on the most appropriate voters roll, but

any such requirements must be consistent with this Constitution, in

particular with section 67.

Thus, it is my contention that the implication of subparagraph 2 above is that any

residential requirements that may be imposed by the Legislature may not prohibit

any person from exercising their right to vote as enshrined in section 67 of the

Constitution.

Thus, any residential requirements imposed in terms of the Electoral Act cannot

negate the right to vote for any Zimbabweans above the age of 18.

Thus, to the extent that the Electoral Act does not facilitate the registration and

voting of Zimbabweans based abroad it is a negation of section 61(3) of the

Constitution as read with paragraph2 of the 4th schedule to the Constitution.

Further, by creating a special class of citizens who can vote from abroad, the

Electoral Act is discriminatory. By restricting the classes of absent voters, those

voters who do not fall within the prescribed classes are deprived of the right,

32.
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effectively discriminating against them. Section 56(1) of the Constitution clearly states

that all people are equal before the law and have the right to equal protection under the

law. Section 56(3) of the Constitution provides that every person has the right not to be

treated in an unfairly discriminatory manner on any grounds including their class. I

attachhereto a draft of the Application as Annexure C.

#w*u?€w% Y *w"wx&w{Y ec{w&%

33. Given the above, I humbly aver that it is in the interests of justice for an order

for direct access to be granted in this matter as:

33.1The matter I bring before this Court concerns a constitutional question

relating to the legality of legislative provisions namely sections 23,12 and

73 the Electoral Act.

33.2Secondly, it is in the interests of justice that I be granted direct access to

this Court because the matter that I bring is one that needs to be resolved

with finality given the imminence of the harmonised election.

33.3 A hearing before a lower court will cause delay and prejudice as the matter

may not be resolved with f,rnality before the 2018 elections. This is not a

matter which requires the adjudication of a lower court on questions of fact

as it is wholly grounded on an assertion of constitutionality of law and not

conduct.

33.4 The matter does not require the hearing of oral evidence and can be

adjudicated upon on the basis of papers filed before the court.
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COSTS

34. I submit that each party must bear its own costs.

CONCLUSION

35. I humbly submit that this is a matter which high prospects of success given the

clear and incontrovertible provisions of the Constitution and the absence of

disputes of fact. There is no other remedy which is open to me and I thus submit

that it would be in the interests of justice for an order of direct access to be

granted.

WHEREFORE I pray for an order in terms of the

SWnnoS"*,
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CASE NO CCZ

IN THE CONSTITUTIONAL COURT OF ZIMBABWE
HELD AT }IARARE

In the matter between
GABRIEL SHUMBA
AND
SIBONILE MFUMISI
AND
DARLINGTON NYAMBTYA 3* APPLICANT
AND
MINISTER OF JUSTICE, LEGAL AND
PARLIAMENTARY AFFAIRS I.'RESPONDENT
AND
THE CHAIRPERSON OF THE ZIMBABWE 2* RESPONDENT
ELECTORAL COMMISSION
AND
ZIMBABWE ELECTORAL COMMISSION 3* RESPONDENT
AND
TI{E MINISTER OF FOREIGN AFFAIRS 4* RNSPONPENT
AND
THE MINISTER OF FINANCE AND
ECONOMIC DEVELOPMENT 5* RESPONDENT
AND

THE ATTORNEY GENERAL OF ZIMBABWE 6* RESPONDENT

2* APPLICANT,S SUPPORTING AFFIDAVIT

I, the undersigned, SIBONILE MFUMISI, do hereby make oath and say:

1. I am the 2"0 applicant in this matter. I afn a Zimbabwean crtrzon living and working

in South Africa. My address of service is care of Zimbabwe Lawyers for Human

Rights, Kodzero-Amalungelo House, 98B Baines Avenue, Harare.

2. I am employed as an office administrator in a South African business. I reside in

South Africa for economic reasons. I have attached here my Zimbabwean

Identity Card marked Annexure GS5.

1'' APPLICANT

2* APPLICANT
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1
J.

4.

5.

6,

7.

I have read the Founding Affidavit of Gabriel Shumba and to the extent that it

applies to me as aZrmbabwean citizen,I associate myself with its contents.

I submit that it is in the interests of justice for direct access to this court to be

granted in this matter. Only this Court can decide on the constitutional questions

raised in the main application and truly grant me the relief that I seek.

The hearing of oral evidence is not necessary for this Court to determine this

application as it is purely a question of law arising from a conflict between the

provisions of the Electoral Act and the provisions of sections 67(3) and 56 (i),

56(3) and 56(4) of the Constitution of Zimbabwe.

Should any disputes of fact arise, I am advised by my lega1 practitioners which

advice I accept, that the Respondents are entitled to file opposing papers in

order for this Honourable Court to resolve any such dispute.

I pray for an order in tenns of the draft.

fS\ Lt-,-''r',.'

Signed before me:

SIBOMLE MFUMISI

Tino*rd",_sh& .u.(s.A.)
LLB(u z)iLcLlL?HXJr1ildi,i;R 

(a' .<-':I(Y:S'X#:"
' """" 'Cffi;i;;i;;;; or oaths

COMMISSIONER

NOTARY PUBLIC

OATHS/



I

CASE NO CCZ.

IN T}IE CONSTITUTIONAL COURT OF ZIMBABWE
TIELD AT TIARARE

In the matter between
GABRIEL SHUMBA
AND
SIBONILE MFT]MISI
AND
DARLINGTONNYAMBryA
AND
MINISTER OF ruSTICE, LEGAL AND
PARLIAMENTAITY AIIFATRS 1'' RESPONDENT
AND
THE C}IAIRPERSON OF TIIE ZIMBABWE 2'' RESPONDENT
ELECTORAL COMMISSION
AND
ZIMBABWE ELECTORAL COMMISSION 3* RESPONDENT
AND
TIIE MIMSTER OF FOREIGN AIIFATRS 4* RESPONDENT
AND
TIIE MINISTER OF FINANCE AND
ECONOMIC DEVELOPMENT 5* RESPONDENT
AND

TIIE ATTORNEY GENERAL OF ZIMBABWE 6* RESPONDENT

3. APPLICANT' S SUPPORTING AI]FIDAVTT

I, the undersigned, DARLINGTONNYAMBIYA, do hereby make oath and say:

1. I am the 3'o Applicant in this matter. I am a Zimbabweancitizen living and

working in the United Kingdom. My address for service is care of Zimbabwe

Lawyers for Human Rights, Kodzero-Amalungelo House, 98B Baines Avenue,

Harare.

2. I am the President of the Local Solutions Council and Chairperson of the

Zimbabwe Exiles Forum United Kingdom. I reside in the United Kingdom for

mainly political, but also economic reasons. I have affached hereto a copy of my

Zimbabwean Identity Card and passport marked as Annexures GS6 and GS7.

1'' APPLICANT

2*O APPLICANT

3*'APPLICANT

/,-, -,/'- n
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I have read the Founding Affidavit of Gabriel Shurnba and to the extent that it

applies to me as aZinbabwean citizen,I associate myself with its contents.

I submit that it is in the interests of justice for direct access to this Court to be

granted in this matter. Only this Court can decide on the constitutional questions

raised in the main application and truly grant me the relief that I seek.

The hearing of oral evidence is not necessary for this Court to determine this

application as it is purely a question of law arisrng from a conflict between the

provisions of the Electoral Act and the provisions of sections 67(3), 56(1),

56(3) and 56(4) of the Constitution of Zimbabwe.

Should any disputes of fact arise, I am advised by my legal practitioners which

advice I accept, that the Respondents are entitled to file opposing papers in

order for this Honourable Court to resolve any such dispute.

I pray for an order in terms of the draft.

C*^e-DLgf.
THUS SWORN TO AND SIGNED AT ......... ON THIS.

DARLINGTON NYAMBIYA

Signedbefore me:

NOT

a
-).
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Foreword

The Zimbabwe Government recognizes that internationat migration has

become an estabtished feature of contemporary socia[ and economic
[ife, with both positive and negative manifestations and opportunities.
Governments across the world are increasingly becoming aware of the
growing importance of international migration on the international
devetopment agenda. Effective migration management is an essential
etement of overatl good governance, which is increasingty recognized as

an essential foundation for sustainabte devetopment.

Migration has been identified as possessing potentiaI investment
and development opportunities. The key benefits of migration for
countries of origin if property managed, include the investments by the
diaspora communities into their hometand and the positive impact of
remittances on foreign currency inflows, knowtedge and skitts-transfer
when migrants return home on a temporary or permanent basis,

increased levets of indigenous entrepreneurship through new
opportunities in the private sector by those in the diaspora,
improvement in human devetopment through phitanthropic work and
ultimatety poverty reduction as the diaspora communities invest into
their motherland.

Government further acknowtedges that the Zimbabwe Diaspora wishes
to be engaged as active citizens in national dialogue and affairs as they
bring international exposure and lessons to the tabte. To this end a

Directorate was estabtished in my Ministry with a mandate to:

o attract Diaspora investment into our economy through the recentty
approved Diaspora poticy and engage Zimbabweans tiving and

working in the Diaspora and emphasizing that Zimbabwe in ready
for such investments;
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engage Zimbabwe's Diaspora to take an active rote in the national
economic devetopment process and invite them to participate in
nationaI skitts devetopment in nationaI institutions of Higher

learning.

develop mechanisms for diatogue and partnership with Zimbabweans

abroad and encourage them to devetop joint venture investments
and partnerships;

create formal channels for investing in Zimbabwe by the Diaspora in

order to harness and maximise the potential of their contribution to
Zimbabwe's devetopment;

encourage the Diaspora to use formal channels of remitting funds to
Zimbabwe for devetopment purposes;

estabtish the necessary institutionaI mechanism for co-ordination and

administration of issues affecting Zimbabweans abroad;

meet the Diaspora's needs and expectations in order for them to ptay

an effective rote in Zimbabwe's e.conomic and socia[ development;

enabte the Diaspora to play an effective rote in the financial and

economic devetopment of the country; and

work with relevant Ministries to estabtish mechanism for the transfer
and repatriation of terminat, pension and social security benefit for
retired returnees through conctusion of bitateral labour agreements

with host countries.
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The Zimbabwe Diaspora Poticy provides for a comprehensive national
framework which is the cornerstone and reference point for the
Government of Zimbabwe and a[[ other stakeholders to respond to the
chattenges and opportunities presented by the Diaspora. The Poticy

seeks to maximize mutual benefits
accrued by formally mainstreaming
diatogue and development agenda.

to atl stakeholders that can be
the Diaspora into the national

I wish to thank the IOM for their technical and financial support in
collaborating with the Government of Zimbabwe on the migration and
devetopment discourse as we[[ as other stakeholders who participated
in the preparation of the Zimbabwe Diaspora Poticy.

Jrt i I -. i -I / \r&u- I1J;
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N.I TIM, CONSTITUTXONAL COIIRT OF ZIVBAts\TE
IJtrT T-) A'|- IJ A D   Dtr)UDU AI IlflW

In fhe mqf'tcr hofrrraon

GABRTEL SHTJMBA
,{ND
SiBOI{tr.E }trT]MiSi

DARLINGTON NYAMtsIYA
AND
MIMSTER OF JUSTICE, LEGAL AND

s -..-^,PARLIAIV1EI.,JiAI(Y A.bi'Aii(S I"'RESPONDENIT
AND
TI]E CI]AI_RPERSON OF TI{E ZIX4BABWE 2.O F€SPONDENT
ELE,CTORAL COMMISSION
AND
ZIMBABWE ELECTORAL COMMISSION 3* RESPONDENT
AND
THE MINISTER OF FOREIGN AFFAIRS 4'* RESPONDENT
AND
TIIE MINISTER OF FINANCE AND
ECONOMIC DEVELOPMENT 5'" RESPONDENT
AND
TFiE ATTORNEY GENE,RAL OF ZIMBABWE 6'" RESPONDENT

APPLICATION iN TERMS OF SECTION 85 (1) OF TIIE CONSTITUTION

'ri

"{\d,i'

1'' APPLICANI

^ND . *^-Z Af-TLIUAN I

3* APFLICANT

tr:1^J t.,, 7a-t-L,,,^f ^,,-,^-^ f^-IJ,,'--- D:^1-+^r rrru u) l,Nu@uwv low)urJ lu) rrl,l.lfu rvElrJ

6* Floor Beveriy Court
100 Nelson Mandela Avenue
Harare GRC/ACI)
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IFI TIM, CONSTITUTIONAL CCURT CF ZMBABWE
TMTN ATTTANNNTt1J)L-1) ll.r rll.mlrt_D

hr the malter trerween

GABF.]EL SHLN,IBA 1,',APPLICANT
AND
SIBCNE-ts MFI]},,fiSI 2.- APPLICANT
I\-I\TJ

DA-RLIN GTON NYA},TBTYA
AND
ilditliSTER OF ILISTICE, LEGAL A].trD

PARLIAMENTARY AFFAIRS
AND
TI{E CFIAIRPERSON OF T}M, ZIMBABWE
ELECTORAL COMMISSiON
AND
ZIMBABWE ELECTORAL COMMISSION 3* RESPONDENT
AND
THE MIMSTER OF FOREIGN AFFAIRS 4'" RESPONDE,NT
AND
TI{E MINISTER OF FINANCE AND
ECONOMIC DEVELOPMENT 5'N RESPONDENT
AND
TTM, ATTORNEY GENERAL OF ZIMBABWE 6'" RESPONDENT

tm ,toot T'.\Al.I1-J rutlIuru\!

1'' RESPONDENT

2* RESPONDENT

APPLTCATTON rN TERMS OF SECTTON 8s (1) OF Trm CONSTTTUTION

TAKE NOTICE that the Applicant intends to apply to the Constitutional Court in terms of Section

85(l) of the Constihrtion for a declaratory order that the failure to afford votlng facilities to the

Applicants and sfunilatly placed Zimbabweans based abroad be and is hereby declared

tutconstitutional in that it violates Applicants'tights as enshrhted in sections 67(3) and 56 (I), 56(3)

and 56(4) of the Constitution of Zimbabwe.

TAKE notice that the applicant intends to apply to the Constitutional Court for the Order in terms of
the Draft Order annexed to this notice and that the accompanying affidavit/s and documents wiIlbe
used in support of the application.

If you intend to oppose this application you wili have to frle a Notice of Opposition rn Fonn CCZ 2,
+^-^11.^-...ir1. ^-^ ^^^^-:-- ^l{\A^,,1t^ ,,,ii1. +L^ D ^^i^r-^- ^F1L^ f ^-.+ir,ti^,.-l f ^",4 .t lJ.-.-^t\JBf LIlfl wltrrullf ui rllulL uPPwSlrB4IrrucvrLJ, v\lLrl Lrl! r\LSrJLrGr Ur LrrL uurrJrlLuLrurrcr \ \'urLqr rrurqrw

within 10 days after the date on which this notice was served upon you.
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\r, J] -1-,1-- _f zt,- 17-Lt-^ ,f A-,,-,tti, - -,,-j -CC-1 - :i,t_ ^,, L1-^ ^,---1:-_,-L _LL1^^L uu wirl i1l)u lri1vc LU ser vs a uupy ur tr1- r\OtrCe uI vplroslrrOri 6iiO airl0aVr[i S O1i iiie appiiaalli ai i_ne

zr]rlr-ess f^1 qan'1np cneai fieaj helnrrt V^,rt cffiAa\/i{/c !T2\/ h2\zo .n.rov aA tn t he dnnrrrrerrjc rrerif\rirrovr!! Jp!!r,rlu U!tWvi. i ULii qr u rrrqi ril!

the facts set out in the affidavits.

Leave to apply was graitted on the .........day of 20 ....

nrTFntBTYihlnFmYYrdUA.LLU AI }l1u(r'\Jttr I,flI) jJAY tJts Lt)l I

Zi:::babwe Lawyers for HumanRghts
Applicant's Legal Practitioners
5th Floor Kodzero Amalungelo House
98 Baines Avenue

/hn  , l 
^nflarare (I'I\'U/A\-Jl

TO: T}IE REGISTRAR
Constitutional Court of Zimbabwe
ITARARE

And To: MINISTER OF JUSTICE, LEGAL AND PARLIAME}.TTARY AFFAIRS
6"' Floor New Govemment Complex
Cnr Central Avenuei Sirnon V. Muzenda St
IIARARE

And To: CHAIRPERSON, ZIMBABWE ELECTORAL COMMISSION
Mahachi Quantum Building
1 Nelson Mandela Avenue
HARARE

And To: ZIMBABWE ELECTORAL COMMISSION
Mahachi Quantum Br-rilding
1 Nelson Mandela Avenue
}IARARE

An<i To: IvIIN-ISTER OF FOREIGN AFFARS
Munhumutapa Building,
Samora Machel Avenue and Sam Nujoma Street
IIARARE

And To: MINISTER OF FINANCE AND ECONOMIC DEVELOPMENT
New Government Complex,
Comer, Third Street and Samora Machel Avenue
HARARE

And To: TIIE ATTORNEY GENERAL OF ZIMBABWE
3'o Floor New Government Complex
Cnr Central Avenue/Simon V Muzenda St
I-IAD ADD
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IN TI{E CONSTITTJTIONAI CO{jRT OF ZilvIts,ABWE
tr,I-D AT FLARARf

In flro maf+ar lrofrrrcon

/1 A DD T'ET CiLTT TI /fD AU-Liiili-l-.tr Jj. i Ulvl-Dn

AND
STBONtr-E htr'IJTfiSI
AND
DARI-INGTON NYA]'"BryA
AND
MI].{ISTER OF J-USTICE, LEGAL AND
PARLIAMENTARY AFFAIRS
A \TT\ru\U
TIIE CHAIRPERSON OF T}IE, ZIMBABWE
ELECTORAL CO\4I4IS SION
AND
ZIMBABWE ELECTORAL COMMISSION
AND
TI{E MIMSTER OF FOREIGN AFFAIRS
AND
TI{E MIMSTER OF FINANCE AND
ECONCMIC DEVELOPMENT
AND
TI{E ATTORNEY GENERAL OF ZIMBABWE

t sr A DDT Tr\ A]\]'T

nND lnnvr^!\rmz A_rrLr\--a\1\ r

3R' APPLICANT

1'' RESPCNDENT

2* RESPONDENT

3* RESPONDENT

4'' RESPONDENT

5'' RESPONDENT

6'' RESPONDENT

ADDRESS FOR SERVICE

TAKE NOTICE, that the Applicant's address for service is 5* Floor Kodzero,A,malungelo House 98

Baines Avenue Harare which is the address of his Legal Practitioners of record.

DATED AT I{ARARE THIS DAY OF 2017

Zimbabwe Lawyers for HumanRights
Applicant's Legal Practitioners
5th Floor Kodzero Amalungelo House
98 Baines Avenue
If qrqro /RP f-l A a n

TIIE REGISTRAR
Constitutional Court of Zimbabwe

TO:
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And To: h,fD{ISTER OF IUSTICE, LEGAL AND FARLIA}4ENTARY AF'FAIRS
-'1.--6 Floor New Govemment Complex
Cru Cential Ai'enue/Snnon V. lv4uzenda St
IIA-B.AR"E

And To: CIIARPERSON, ZIMBABWE ELECTORAL CON/fi/flSSION
Mahachi Q';anh;m Ruilding
i Neison Mandeia Avenue
IJADAIDIDrlntnt\D

And To: ZLMBABWE ELECTCRAL CCIVft{ISSICN
Mahachi Quantum Building
1 l.{elson Manciela Avenue
rf Ap ApF

And To: MIMSTER OF FORE,IGN AFFAIRS
Munhumutapa Building,
Samora Machel Avenue and Sam Nujoma Street
IIARARE

And To: MIMSTER OF FINANCE AND ECONOMIC DEVELOPMENT
New Govemment Cornplex,
Corner, Third Stleet and Samora Machel Avenue
}IARARE

And To: TI{E ATTORNEY GENERAL OF ZIMBABWE
^rd -r3 " .b'loor New Government Complex
Cnr Central Avenr-re/Srmon V Muzenda St

IIARARE
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GABRIEL SHT]MBA
AND
SBONtr E hfFir'i\,fiSi
A ITT\f1l\l_,,

DARLINGTON NYAMBryA
AND
MIMSTER OF ruSTiCE, LEGAL AND
PARLIN{EI.{TARY AFFAIR.S
AND
TIIE CI{AI-RPERSON OF TIE ZII\4BABIryE
ELECTORAL COMMISSiON
AND
ZIMBABWE ELECTORAL COMMIS SION
AND
TIm, MINISTER OF FOREIGN AFFAIRS
AND
THE MINISTER OF FINANCE AND
ECONOMIC DE\ELOPMENT
AND
TiiE ATTORI{EY GENERAL OF ZIMBABVvE

1'' APPLICANI

^ND 
, h^-Z AfTLIU,AN I

3* APPI.ICANTT

i.'RESFO]{DEN].I

2O'FJSF,OHDE-NT

3* RESPONDENT

4'' RESPONDENI

5'" RESPONDENI

6'' RESPONDENTT

FOUNDING AFFIDAVIT

1.

I, GABRIEL SHUMBA, do hereby take oath and stare as follows,

,__-: -: --

a"-,h.'^pptr.*t in this matter and depose to the facts hereunder in that capactty.

The facts to which I depose are to the best of my knowledge true and correct. Where I
rnake any aveffnent in regard to the law, I make such averment under the advice of
iegai counsei, wirich acivice I do accept. My aciciress ior service is care of Zirnbabwe

Lawyers for Huiaan Rights, Kodzero- Arnalungelo House, 988 Baines Avenue,

Harare.
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Tlie 2 "' Applicant is SBONII-,E I'4FtII,frSI a Zimbabu,ean crttzenliving and u,orking
in South Afiica as an Cffice Adilinistratoi:. Her address of seivice is also care of advice
of iegal counsei, '''riricir ad'"'tce I do accept, lt4y address lor ser...ice is care of Zllba-b.r,,e
Lawyers for Human Rights, Kodzero- Amalungelo House, 9gB Baines Avenue,
rJ^--.,.^
r l4l oL L.

The 3'o Applicant is DARLfi'IGTON NYAIvffiIYA a Zimbabwean citizen iiving anri
working in the United Kingdom. His address of seryice is also care of advice of legal
counsel, whlch advice I do accept My address for ser-vice is care of Zimbabwe
Lawyers ior Human Rights, Kod.zero- Amaiungeio House, 9gB Baines Avenue,
Harare.

The 1" Respondent is the Minister of Jrxtice Legal and Farliamentary Affairs, Affairs
to r'vhom the President has assigned the administration of the Electoral Act fChapter
2:l3l' His address of seruice is New Goverrunent Complex, 6''' Floor, Block C, Comer
Samora Machei Avenue ancr simon Muzenda Street Harare.

The 2"0 Respondent is the chairperson of the Zimbabwe Electoral commissio n(,,0EC,,)
cited herein nomino officioin terms of section 14 of the Electoral Act fChapter 2:13).
Her address for service is Mahachi Quanfum Building, Number I Nelson Mandela
Avenue, Harare.

The 3'o Respondent is the Zimbabwe Electoral Cornmi5sisn, one of the five independent
comrrrissions established by section 232 and,238 of the Constitution and whose legal
stafus as a separate legal persona capable of suing and being sued in its own corporate

name is set out in section 44 of the Electoral Act fChapt er 2:13]. Its ad.dress for service

is at Mahachi Quantum Building, 1 Nelson Mandela Avenue, Harare.

The 4'n Respondent is the Minister of
autJrority who ovelsees consular, and

Foreign Affairs, cited herein as the executive

othel requirements, of Zimbabweans r.esiding

4.

5.

6.

1.
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8.

ourside rire counLry. He is Lircreiorc cii.cii iolijrc ciieotivtrrtrss uiti'e ..r'.1e' s..r.igii". ilis

address of sen,ice is Munlumutapa Buildrng, Samora N4achei Avenue anci Sam

Nujonia Stt'eet. Haiaie.

The 5''' Respondent is the Minister of Finance anci E,conomic Deveiopment. Citeci

liereiir uis tlie executti e a'Liiltoiity w'lio ovei'se e s the finalc ial ai:d eccnoi:iic

de.reloprnent o1' Zlrnbabu e. The 5 
n 

R-espondent is crted ior effectiveness attd iii

recognition of his inierest in the financial implicatiorrs oi the remeCries sought. 5'n

Respondent's address of service is New Goverunent Complex, Colrler, Third Street

and Samora Machel Avenue Harate.

Tlre 6'" Respondent is the Attomey General of Zimbabwe cited herein as the principal

iegal adviser to the Govenrment mandated to reptesent the Govelrment in civil and

constilutional proceedings. As the application concems an intetpretation of provisions

contained in the Declalation of Rights, the 6'n Respondent is an interested par1y" His

address of service iS 2'o floor, Block 'A' New Government Complex, Comef, Samora

Machel Avenue and Simon N{uzenda Street Harare.

All Respondents are cited in their off,rcial capacities.

i scek an tn-ticr corr'Ursiiitrg Respoiideiiis io iaciiitaie tiie amen,jineni of the Eiccroiai

Act fChapt er 2'.13]and put in place appropriate lneasures so as to enable Zirnbabweans

living and working abroad to participate in electoral processes.

I was bom in Chivi, Masvingo, Zimbabwe on 10'n November 1913. I attach hereto a

copy of my national identity document as proof of citizenship marked Annexure A. In

February 2003,I was called upon to represent a Member of Parliament for the

opposition Movement for Democratic Change (MDC), Job Sikhala, who was then the

Mp for St Marys. Mr Sikhala alleged political persecution, among otirer issues that he

9.

10.

il

12"
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tais"ti wilh lrrc as a irutrri"tr rigiri.s iawycr. ii" wzrs wirilc i wi"s iu utrusuli-a,|iuu w,iti, irirrr

ihal staie security agelits ii'orn tlie ('lD Law aild Order Fiai'alc anci otJier-s wlto nlglti

have been fioin the military intelligence as r',,eil as the Central Intelligence Agenc)/

aDCucreo 1]fe.

Before I was chalged with attempting to overtln'ow tire govefirnent through

unconstitutronal lrreans, I was blindfolded and taken to a totture chamber where I spent

days endurittg horrendous torlure. Just to give an exarnpie. I was eiectrocuteci on rny

genitalia, in rny mouth, lingers, and toes. I was severely beaten ail over the bociy anci

undet the feet. I was urinated upon, r,omiteci biood anci forced to iirink it. I u,as

i".1a*ntn.^l ^!-^"t '-" 1..'.-.,. -i-L+- .',^-1- .-l ^^^..^^,.1 +^ ,-,-)+^ ^ ^^lf :-^.-i.-;-^+i..-llIrslruBaLtru (LUULIL ru) rlLrlucltl rl5_irLJ wur\ a.iiu uuciucu LU wiilc a scii-iiiuiiiiiiiialiii8

confession. During rny detention, I was denied food, water and legal representation.

The charges were subsequently dropped but even then, I was followed and threatened

with death by people I suspect to have been fiom the Central Intelligence Oreanisation.

I was thus forced to flee the country for rny own safefy and that of my family. Ever

since, I have been based in South Afi'ica and for fear for my life, have been unable to

go back to Zrmbabwe. In 2013 in Case Number 28812004, the African Comrmssion on

Human and Peoples' Rights, a regional human rights body, confirrned that I was indeed

torlured and treated in an inhumane and degrading fashion.

In 2008, I was conf,tnned as a refugee in South Afdca. As a refugee I am unable to

resume residence in Zimbabwe, and tn2012, I was granted Permanent Residence.

Nevertheiess, I retnatn a cittzen of Zimbabwe and have significant interests in the

political deveioprnents in the country. As testirnony to that effect, in 2013, i and four

others brought another case before the African Commission on Human and Peoples'

Rights to parlicipate in the constitutional referendum.

We obtained an order in which the Goverrrment of Zimbabwe was urged to conform

to the African Charler and facilitate voting by Zinbabweans based abroad, but the

Governrnent of Zimbabwe failed or refused to comply with the ruling. I attach the

order of the African Commission on Human and People's Rights hereto as 'Annexure

B'

14.

t5.




