M THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Case no: CCT 0214
SCA case no: 485/12

NGHC case no: 77150/09

In the matter between:

NATIONAL COMMISSIONER OF THE Applicant
SOUTH AFRICAN POLICE SERVICE

_ SOUTHERN ~ AFRICAN  HUMAN  RIGHTS First Respondent

mmmwamwsmaum | o b Second Respondent

ANSWERING AFFIDAVIT IN OPPOSITION TO.

1, the undersigned,

PRIT! PATEL

do hereby make oath and state:



| am an aduit female and employed as the Deputy Executive Director of t&fre
Southern Afiica Litigation Centre, the First Respondent In this matter. | am

currently the acting Executive Director of the First Respondent,

The contents of this affidavit are both true and correct and fall within my personal
knowledge, except where the context indicates otherwise. Where | ma!ée.

submissions regarding the !aw, l do 80 based on my own professnonal know!edgei; '

a‘ﬂ\@l as fhe“’ ‘aﬁwce of my lagal representaﬁves. whose ad\nce I be!ieve to
both true and correct | | |

| am authorised to deposs to this affidavit on behsif of the First Respondent.

| am further authorised by the Second Respondsnt to depose to this affidavit on
its behalf.

I am depos:ng this afﬁdavlt in opposrtron to the Application for Leave to Appeaal ¥
filed by. the Applmnt on 6 January 2014 Before dealing with the Appircant‘s' |
gllegations ad serlatim, | wish to-make a number of preliminary aommenrs
regarding specific aspects of :he Applicant's leave to appeal application, name!y:?:

5.1. A brief examination of the facts of the case;

)




5.2.The nexus between sections 4(1) and 4(3) of the Implementation of the
Rome Statute of the intemational Criminal Court Act 27 of 2002 ( “ICC Acf);

5.3. State sovereignty and Complementarity;

5.4, Prescriptive, adjudicative and enforcement jurisdiction under the ICC Act;

HNTRQBECTIGN THE A?ﬂﬁﬁ"m’” ?HIS APPEAL

6. This matter arase from & ‘docket of evidence which was delivered to the Southf e
African Police Senuce (“SAPS") and: the Nat:onal Prosecuting Authority (“NPA")
by the First Respondent in March 2008 '

7.  The docket contained witness statemants and affidavits by medical and otherr:
witnesses. regarding assauits and injunes commiﬂed by. agenu; of the Zimbebwlal
Police Force against members of the Oppositlon party, the Movement fus
Democratic Change ("MDC"). These assaults took place after victims wenp
arrested at Harvest House In Harare, Zimbabwe which is the headquarters of thia
MDC.



Importantly, the docket contained evidence that the assaults which took plal;e
were in fact systeratic, widespread, poliically motivated and amounted to the
crime of torture committed as a crime against humanity as defined in the
Implementation of the Rome Statute of the Intemnational Criminal Court Act 27 uf
2002 (*/CC Acf"). The docket was therefore referred to the state authorities ﬂ:nr
an investigation under the ICC Act which domesticated South Africé?s

intematlonal obllgations to lnvesﬁgate and prosecute crirnes against humanlty.

10.

.argument :n the H!gh Cuurt made the followlng concess:on

: Sﬁ“”’éﬁtensgve was ﬂ’!ﬁ evidence presented that the NDPP il'l its e Df

- "Wa """*that the '_'N O reports relating ta the s!taation in Zlmbabwe -

in March '2007' and .certain 'j-'of'the witne.ss statements obtained: L‘vy

Counset fcr the Comm:sssaner in: argumant before the High Court, associated
himeelf with this submlss!on '

Throughout this litigation, SALC and ZEF have sought In essence to compel the
South African authorities fo conduct an Investigation. For their part, however, the
South African authorities hava._.éttﬁ'e_r-mtsunderstood or mischaracterised the
relief sought as being a prosecution. At issue, therefore, is whether or not the
South African authorities were under a duty to investigate in cimumstancezs




1.

i2.

where they accepted that there was a reasonable suspicion that crimes aga;mfst

humanity had been committed in Zimbabwe and in circumstances where it wa}s

common cause that certain of the named perpetrators had visited South Africa.

The First Respondent is a South African non-govermnmental organisation whio‘ih
focuses on Issuss of human rights and the rule of law in southem African -

countnes Cons;dering the nature of the crlmes end the fact fhat many of the.

'?p’etreﬁrs‘ﬁ‘a‘v“e' ti’“a“v‘ elted

there wae emple reeson to- bel:eve thet euch indlviduals may- travel to South L
Africe m the future and would therefore fall under a South Afrioen court’e

_juriedtolion to be prosecuted under the ICC Act, aseumlng that a oompetent--
'investlgation was ﬁmeously launched m reeponse to the dooket |

The Seeond Respondent ls also a South Afrioan based non-govemmentat

South Aﬁ’loa, parhcu!eriy those who heve ﬁed from pereeoutton and etete-
sponeomd \no!ence in their untry of ongtn The Seoond Respondent provlded
eupport for the co!leohon of evidence mc!uded in the docket and has a dlrect
Interest, on behalf of its members, to ensure that a full investigation is done and:},
where possible, that prosecution of perpetrators takes place under the ICC Act tn
South Africa,

o South Afrioa on a mguler hesis inthe pasl.* o



13.

14.

18.

'to question of Iaw =

Before the Supreme Court of Appesl (*SCA”), the' NPA joined the SAPS In

appealing the High Court's decision. We note that only the Natiofmat
Cormmissioner of the South African Police Services has elected to apply for leave
to appeal agalinst the order of the SCA. '

A further important point of introduction must be made. It is that the SAPS hfas

impermissably now — for. the first ﬁme befure thls Court sought to :mpugn

.In tha oourse of this npposing-afﬁdavit) That is desp:te the fact that the SAF'S'__". L

and the NPA axpressly l!mlted ﬂre:r'appaals before Fabriclus J in the ngh Court'-

and'agaln .'before the scA their challenge was only against - |

'the Iegal ﬁndings by the ngh Court. The SAPS and the NPA repeatedly stressead__ |

that ahalr attack on appeal would be dlmcted aga:nst the lntarpretanon drawn ar:d- -
conciusmns made by Fabricius J rsgardlng sachons 4(1) and 4(3) af the icc Ac't
Bafo _____.the High Court and the SCA the SAP d "aenﬁal complainf' (as they styied ) .
it) was that the Court gut the queshon of junsdicbon wmng by ﬂnding that an_
invesﬂgation may be lmtlated before the accused are present in South Afrin 1

In their leave fo appeal application in this Court the SAPS would thus seek go
expand their appeal to evidential findings, reqﬂlﬁhg 't'his Court to deal with ﬂmsée
grounds of appeal without the beneﬂt of the. SCA’s findings in that regard, anld
despite the conscious election by the SAPS iegal team (the same legal team
throughout this litigation) before the High Court and the SCA not to challenge anjy

@,

e



of the factual findings made by Fabricius J. Such an approach, so am | advlsa{i,
is a further factor that militates against leave to appeal being granted, quite asidie
from there being no reasonable prospect of success in relation to the varlou‘is

grounds of appeal now pressed before this Court by the SAPS.

CORE QUESTION ON APPEAL

the ICC Act. . They contended and continue 10 contend ~ that their power of

investigation only arises if and when suspects are physically present-m-.Sputlf;:_'_:..

17. itis submltted that SAPS and the NPA are mistaken in this approach. “They dm_ﬁ

not derlve the!r power to :nvesﬁga' 0 _____mes against humamty from sechon 4(3) 01F:- |
the ICC Act They have the power of lnvestigatlon on two grounds: the first i |
that section 4(1) of the ICC Act makes a crime against humanity a crime under.
South African domestic law. SAPS and the NPA have constitutional andl
statutory: powars to mvestigate all crim&s alleged o have been committed undar

South African law. The second is that SAPS and the NPA have a range 01_

pr ¢



18.

20,

21.

statutory powers which specifically permit and require them to investigate crlmes
against humanity.

Throughout these proceedings, and as carefully observed by the High Court ami
the SCA, the Applicant has cunﬂated and mnfused what is legally perm:ssib!e im

respect of the Investigation and prosecutmn of lntemahonal crimes.

The Respundents do not. argue that SAPS and the NPA derive their power tc;'f_f- .

Envssﬁgate such a cnme from seclion 4(3) of the ICC Act

Secﬂon 4(1) of the. ICC Act pmwdes that anyone who commits a crlme agalnsi.*

Ik crlminahses a crima against humanity under South African domestic law. It isf o
and remains a crime under South African law regardiess of where or by whom it |

Is committed. The criminalisation of such a crime under South African law Is not
dependent on the jurisdiction.of the South African courts to try the offender iq_
terms of section 4(3). |




22. SAPS have the power to investigate such a crime under the following pmvisicn_is:

22.1. In terms of section 205(3) of the Consflitution, the objects of SAPS are inter

alla to “investigate crime ... and to uphold and enforce the law”. It veéatg o

SAPS with the power to investigate all crimes under South African law;f_.-_f_f_f.-.:_:_;'_' :

including those proscribed under the ICC Act.

'jall the powers dulies' and functrons necessary 00 glve effect to sechon 205(3)'_ -

of the Conshtuﬂon, that Es, to investigate all crimes allegedly commltled under:_i 8

South African iaw

223, Further, sacnon 13(1) of the: SAPS Act states: *Subject to the Constiution

and wrth due

may exercise such powers and shall perform such duties and funcﬂons ds

are by law conferred on or assigned fo a police official.”

1 Section 11(1) tefets to s 2‘18(1) of the Interim Constitution but, in terms of s 12(1) of the Inte:p:etauonAtt
33 of 1957, it must riow be réad s a teference to s 205(3) of the Constitution. ;

to the fundamental nghts af every persan, a memhérrif.._.f-;  '



22.4. Section 17A read with sections 16(1), 168(2)(iA) and item 4 of Schedule 1 -g'of

22.5.

the SAPS Act classifies all offences under the ICC Act as “national prior_%ity

offences”,

Section 17C(1) of the SAPS Act establishes the Directorate for Priority Crime

Investigat:on, that is, the Hawks. . Section 17D(1) prowdss that the functio:;s-_ e

of tha Hawks are to prevent combat and invast;gaten ﬂaﬂonal Pmrity':_'- L

22.7.

_._:Nataonal Prusecutlng Authorityf-'A’ :32'

she "may_ request' the Nahona! Dlrector._-of;Pubiic:Prosecuﬂons to des:gnat __'a;i.i:;__" S

Director of Public Prosecutlons "to exercise the powers of section 28° of the- o

100, '(‘the NPA Act") that is, o

_tha NF’A Act

In terms of sactmn 17F of the SAPS Act all government departments ann:lf__
Institutions must, when requlrad to do so, take reasonable steps to assist th1a |
Hawks In the achievement of these objactwes Sect:on 17F(4) speciﬂcall*y
requires the National Director of Public Prosecutions o ensure. that aa o
dedicated component of _.pros_ec_:_utors is avaliable to assist and co-operatt__g_e. '
with the Hawks in conducting its investigations of priority crimes. To that erréi

4

10




Parllament has created a Priority Crimes Litigation Unit ("*PCLU) dedicated
o the combawng,_invesﬂgaﬁpn and prosecution of, infer afia, the crimes m
the ICC Act. |

228. The PCLU of the NPA has the following powers and duties:

zzaa In terms ofs 24(7) of the NPA Act the head uf the PCLU may;if.-
request the vamcial Commnss;oner of SAPS fm' assnstance in the

invashgaﬂon of any matter The Prownclai Commlssioner 1s obtiged o
complywiththe request sofaras practfcable .

“ @



23.

SAPS and the PCLU thus have the power to investigate an alleged crime againist

humanity wherever it might have occurred and whether the suspact is preseffm

within South Africa or not. This appeal does not tum on whether they may

exercise thelr powers of Investigation outside South Africa. We accept fmr _

present purposes that they may only exercise their powers within South Afri
But they: may. undertake an investrgatmn within South Africa of any crime again*

humanity regardless of where and by whom :t is al!eged to have been committetl

24.1, Section4(1 )createsthe offence of genocide; crimes against humanityand

war crimes under South African domestc law;

242, 'f';'f':Seuuon’ 34(2) (which Is not at issue n thls mattar) extﬁudas cartat'_ o

:defences'for the purposes of a convncﬂon and facts from miﬂgatlon csf

. sentenae, and

S

24.3. Section 4(3) acts as a deeming provision in order to ground the jurisdictio
of a South Alrican court to proceed with a prosecution.

12



25.0nce the offence was created under our domestic law, the ordinary pravisions?
relating to the authority and, it was argued, obligation to Investigate alleged crlmas
are activated. :

26.There is no provision within the ICC Act which llm:ts the constitutional mandate nr'._. L

Eagislatwe powers of the SAPS to mvesﬂgate offences even if. those aﬁences are:

27.1tis submitted that the interpretaﬁon praff by the Appﬂcant is not ounsistent wlth

mtemational Faw, fails to give effect _to_ _tha purpose and objac'ts of the ICC Act, the

and_:ns not-- practicable

28 For this reason, and based on the masomng of both tha ngh Gourt and the SCA f

this ground of appeal shouid be dismissed as it has no prospect of success on

appeal.

29.The Applicant has raised a number of other grounds of appeal which will be dealt
with below, but, we respectfully submit, they also fall to be dismissed by the Court. |

13



STATE SOVEREIGNTY AND COMPLEMENTARITY :

30.The Applicant has submitted that because Zimbabwe is not a state-party to tléhe
Rome Statute of the International Criminal Court (‘the Rome Statute”), tf&e
intematlonal agreement which created the ICC, it has therefore not elected to limit. lts e
own- sovereignty ‘and therefore other state parties to the Rome Statute may not:_ -

exarclsa gu’ dmﬂon over crlmes t:ommitted withln that state.

understanding of the complemen‘ Al

ICC Act.

14



33.1. In terms of the Rome Statute, the complementarity principle ensures that
the Intemational Criminal Court (*/CC") will only exercise Its juﬁsdicﬁbn,
where a state party has not undertaken its own Investigation ';‘_”f- _'
pmsecuﬂon or whare the state In question Is unable or unwx!llng to

undartake a ganume mvest!gatlon or pmsecution

3.1 submlt' hat t!m Appimnt’s \new of complementarlty is misconcelved. The prlnclplef:_ (o

s not. mtended o shield domestlc cour:s behind. the limited jurisdiction of aﬁ_ S
mtemational court, but rather to use mtematsonal lnstitutions only when domestrc"' -

2 , Auticle 17 of the Rome Statuts of the Intemational Criminal Court

* Paragraph 34.

™



courts fail to exercise their jurlsdiction. In any event, such an argument is premisedi
on 8 misunderstanding of section 4(3) of the ICC Act and does not affect the
authorily and duty of enforcement agencles in South Afiica to investigate alkegaﬂons
of crime and this ground also stands to fali and be dismlsseti by the Court. |

-igsues regarﬁmg prescrlpﬂva.

comm:tted beyond South Afncas borders whtch aiso have the status of pﬂonty
offences”. These include but are not limited to the follmming :

37.1. Any offence referred to in paragraph (a) of the definition of “specified offence”
of the Protection of Gonsﬂtuﬂonalﬂanocracyaga!nst Terrorist and Related
Activities Act 33 of 2004. Section 15(2) thereof provides that “any act alleged

16
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fo constitute an offence under this Act and which Is committed outside the
Republic by a person other than a person contemplated in subsection ( 'i},
shall, regardiess of whether or not the act constitutes an offence or not at tf{pa

place of its commission, be deemed to have been committed also in the

Republic” if that “person is found to be In the Republic’. The first prosecution

i tes of this Act was against a Nigeren national acoused of ferr

37.3.

37.4.

SBO’tIOﬂ 3 of the Prevenﬁon and Combatang of: Carrupt Achwtles Act 12 off

i 2004 Act, explicitly provides for'_ extratenitorial Junsdzc’don. and. cartai' N

offences, even if com _ itted outs!de of South Afnca, may be tried in a Soutﬁ"
African court 'fthe Person conoemed is “found in South Africa’”. A

The Prevention of Organisad Crime Act 121. ar 1998 defines unlawful activltv_

as “any canduct wh:ch constitutes a crime or which confravenss any Iaw

‘See S v Okah (sss4J1-1)- [2013] ZAGPJHC 75 (26 March 201 3) avallable at

liL.org/zalcages/ZA 2013/75.hty para



37.5.

whether such conduct occurred before or after the commencement of this Act

and whether such conduct occurred in the Republic or elsewhere.”

Section 7 of the lmplementaﬁon of the: Geneva Conventions Act 8 of 2012' :

provides that any court in: the Repubhc may try a person for any aﬂ’encef o

under thls Act in the same mann as if the oﬂ‘ence had been commilted

39.1.

39.2.

argument :ls- premlsed;on a mat_ ___ally flawed understandlng of"junsdlcﬁon : Both tt
High Ccurt and the SCA dealt, correctly in our respectful view, with mesa issu s i
_the panlcul context’-o ] :the.__ C Act |

30.Put simply,

South Africa has prescriptive jurisdiction which allows it to create the =
offences provided for in section 4(1) of the ICC Act;

South Africa also hes adjudicative jurisdiction to ensure that a Court may,
preside over the prosecution of these crimes where the grounding
requirements of section 4(3) of the ICC Act have been satisfied: |

18
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36.3.  And South Africa also has a wide range of mechanisms to exerciseé
enforcement jurisdiction, which includes the duty of the police, with othetg‘.
state departments such as the NPA, fo investigate crimes under the ICC
Act

40 In respect of enforcement jurisd!cﬁon whlch mcludes the initiation of an |

R —invasﬁgation_tﬁ_ ls oniy one Iimﬁé*ﬁon under Intemahonal law, raﬂected in _th‘_
Judgment of the lntamational Court of Justioe uca) ln Demacratic Republic of the}é .
Congo vBelg:um (Arfast Watmnt Case) o

of zhe Statas aoncemed Thfs wauld in princlple seem tn violate no. existmg;
pmhibxﬂng rule of intemationai law In mminal Iaw, in particulan it is said that:_'.-’ |

ewdence—gathenng requlres tem‘toﬂal presengg B : ; : i

not. If it is said that a person must be within the jurisdiction &t the time of the trial

19
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| f_"*_‘"*““fmosas f ‘thls case, su

itself, that may be a prudent guarantee for the right of fair trial but has little to ﬂ‘o

with bases of jurisdiction recognized under international law.

41.The position therefore, and endorsed by this Court in Kaunda,® Is that provided thf‘_at
the exercise of enforcement jurisdiction does not occur in a foreign state without that -

re!evant’ non-]ud;clal aspects uf enfomement jurisdicﬂon ln South Afrlca for the_f :

as the mfﬁ__"ﬂon of investuga"ﬁons. @o not requ:re tF

accused tobe hys!cally present in South Africa for enfomament steps io be taken G

L '42 The | espondents 'av "’not suggested at any stage of these procaedings that o

statefmu' _conductr clandesﬁnelinvesﬁgaﬂons bayond South Afncas burders What o

hls been offered is assistance to bnnl e\ddance to lnvestlgators such as wﬂmssas, .

- whose_statemants may ba used in m(fa mvestlgatron of acrime.

L -43 The reliance on sechon 4(3) of the ICC Act to ltrmt the authority to lnvesttgate is- thu;s _. "

cfeaﬂy misplaced In addltion the afﬂdawt by Brigad:er Marion has demonstramd -- B

_"”:as found that !nvesﬂgations are posslble even if territonally bound 7 b

mpﬂm " W OF PR@SEQQGE AND IMPOSSIBLITY OF PROSECUTION

8rs v F : -Repubilc ofSouﬂmﬂ'lca and Others 2006 (4) 8A 235 (CC) :

_._s notnacessarytoentsrﬂzfs controversy. What seems to be clear is that when the
& nal law would infringe the sovereignty of anather stete, that would ordinarily be
jandnﬂsancﬂomdbyintamaﬂonauaw“

7SCARecord Vol. 4, p. 561 — 638,
20




44.The Applicant has unfortunately sought fo suggest that the First Respondent made
the identities of the perpetrators public knowledge thereby rendering the presence of
a perpetrator in South Africa Improbable and negating the need for any investigation,

even based on that offender’s anticipated presence.

45.The Respondents have consistently _dgnlaﬁ-tizegg-a!iag_aﬁpns.a The Harvest House |
Incident was a -notoﬂous--::_fnc:da_n't'--whiéh* amctedmtemaﬂonal attention. Nefther |~

ne:thar thé ngh Ccaurt_nor the SCA made‘ any ﬂnding of'fact_ mgarding the disc!osure 31'_":

of specaﬁc mformation, ai ugh the SGA was cr!ti"'__ I of the med:a attenﬁon

46.With respect, however, it was the notoriety of the event, and not an intention to min;;_:.
any future invesﬁgaﬂon or prosacubon of perpetrators, whlch attracted the medla?
attenﬁon The Appllcant cannot now opporhmsiically hide bshind that notoriety to

insist that the perpetrators will never. agaln visit South Afrlca

47.That is particularly so where it is clear that by 2010 the state’s own records showedz
that some of the perpetrators had in fact visited South Africa — despite the docketz
having been handed to the authoritles in 2008 and it being public knowledge that the
South African authorities had been asked to initiate an investigation Into the acls 01

torture committed by Zimbabwean officials Involved in the raid on Harvest House.é

8 paragraph 39 — 40, High Court Replying Affidavit, N. Fritz
9 SCA Judgment, paragraph 10.

21




The strong economic and cultural links between South Africa and Zimbabwe muet
furthermore be considered when determining whether perpetrators of the crimes;
may visit South Africa from time to time (referring to the SCA's “effective connectin;z;
factor’)’®. If anything, It has been the insistence by the South African staté
authorities that no investigation will take place which wouid encourage pe:petratom
of International crimes to believe it safe to visit South Africa. |

: Iogicat_'polnt of view, nf no inveeﬁgenon can take place without the presence of the' _'

rpetmtor m South Afrlca, the Apphcant’e argument wnll have ensured that thta" -

'_..be in a posmon to mvestlgate and ready a docket In time

seize a court and secure a prosecutton

AD SER!A i MEGATMMS

49.| now lntend to deal with the al!egations made in the founding affidavit ad seﬂaﬂrﬁ.-'__':g_}'
that call for a r_e_sp_onse. Any averment not dealt with should be taken to be denled._ :: ”

50. I admit the contents of this paragraph. { have no knowledge regarding the authnrit}
which the deponent has to bring the application on behalf of the applicant. |

Ad paragraph 2

1 SCA Judgment, paragraph 66,



51.1 deny that the facts deposed to are within the personal knowledge of the deponenté

or that they are in fact true and corect.

52.1 admit the contents of this paragraph. | do not have knowledge of the availability of
the applicant to depose to the affidavit in the application.

54.While the matter is res nova | submit that the interpretation of the ICC Act has been;;:--..:
ci_ear _from._t_he beginning for the rea__s_gqn_s.almady giveri above_ and confirmed by the :

judgments. of the High Court and the SCA. Merely because a matter involves'_if __ .
novel question does not mean that by persistence alone the Applicant Is entitled to
leave 1o appeal in respect of Its palpably erroneous views of the ICC Act and the

jurisdiction to investigate crimes against humanity."

" Sea the dictum of Van Heerden v Cronwright and Others 1885 (2) SA 342 (T) at 343C-G, refarred to by
Closte J (as hie then was) in Janit v Van den Heever and Anothier N.N.O (No 2) 2001 (1) SA 1062 (W),

: A 1

v Cromwight and Others 1985 (2)

[4]  The'qusstior of law which arose for decision in the main application was whether s 21 of
the Insolvency Act 24 of 1936 (the Act) applles fo the estate of a surviving solvent spouse whers .
the marriage between the solvent and the Insolvent spouse was terminated by death before the |
deceased insolvent spouse’s estate was sequestrated, As the respondents’ counsel stressed

. That requires a more than usual degree of judicial

’ @M’ Q'




55.1 further deny that the question raised in this matter is accurately described by th{a
Appilicant, or that this matter is or has been elevated info “test litigation®. Thfa
Applicent has recast the “guestion” in this case In a self-serving attempt m:u

encourage the grant of leave to appeal.

56.1In the first place, the Applicant is attempting to place great store In the fact that the

unde__thelcc Act. Forthf

reasons given aariler the Apphca_ _t’s urisdiction -to 'open an mvestigation in relatio_
to the crimes in rssue in this matter are not baholdan to or affected by Zlmblbweis'. B

decrsron whether to become a party to the Roma Statute

- 57 I further deny_ that the connectmg factors are not present. 1 presume that thue‘:'y i

£ i - R'-V IQIZWBYO 1949 (3)SA 761 {A)at

matler is nm‘lmpaﬂarrttlﬁswou fo (the g

Wastinghouse Brake and Equipment (Ply) Ltd r Bllger Engl sﬂng {Pty) Ltn' 1988 {2} SA 555 {A)

afmd-ﬁﬂfﬁ), buttha conw.-ma is not true: the Importance ¢ attar 19, pe 10 n
e appoal (Attorney-General, Transvaal v Nokwe and Others {supra) at 807

24



Act. As stated above, this provision grounds the jurisdiction of a court (the presence}

of the accused belng required in order to guard agelnst irials /n absentla) but have;
no bearing on the competence or obligation of enforcement agencies, including th@'

Applicant, to undertake an investigation, in terms of the Act, of crimes like torture.

58.1 further deny that the particular question in this case could ever be as the Applicenit-, : |

| descnbes-:t-- _being one mvolvmg antnctpated -presence of: the perpetrators where

iegal clanty necessary for the SAPS to fulﬁi lts obligetlons in terms of the lcc A

N the SAPS Act and the Canstimtlon !t |s ln the pubhc interest that the SAPS stop lt: L

that any vmdlcaﬁon uf the nghts of those persons brutalised by the torture ln'-

: Zimbabwe hes remamed lllusory

60.1 therefore deny that there Is a reasonable prospect that this Court will reach aa

different conclusmn from the SCA and | respectfully submit that the epp!:caﬂom
should be dlsm:ssed with costs, thereby ensuring that no further delays ane'
occasioned in the investigation of the crimes against humanity implicated in this

+

matter.

25
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62.]1 admit the content of thos_o-paragr_aphs.insofr as it accurately reflects the reoord,

however_. I deny-_t!x_e_co'n‘eoﬁess : O,f__ ﬂ!’é*’declsion. I_ also deny,that the reasoné%f

adventurous suggestmn that"'in' submlthng the torture docket the respondents hac‘f__

ovarlooked the. Zlmbabwa Human Rzghts Commlssion as the requisite fomm for the;

oomplamts of tortura to be dealt wiﬁ'n (that Commlssion is not a orimlnai oourt)

63.1 further deny that section 4(3) of the ICC Act has any operatlve function ragardmi:f. _' _

the authority of SAPS to investigate and Is strictly limited to the jurisdiction of a court

to adjudloate a crime.

64.1 deny the contents of this paragraph and the correctness of the Applioant’éﬁ

arguments.
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65.1 deny the contents of this paragraph and the continued conflation by the SAPS
between the obligation to investigate and the obligation to prosecute. | respectfully
reiterate that the obligation to investigate is founded in South Aftica’s domesticé
legislation and the Constitution and is not affected by whatever varying levels of
universal jurisdiction may or may not be practised by other states or be acceptqq
under international law. !

'.'66 I dany the mntents of this paragraph and note again the Applicants PE"SISfe““Y:‘L”_;.

ermneous mterpretatmn of the prmc:ple of complementanty

67.1 further deny that the ICC- Act, which reflects South Africa’s obligations under the

Rome Statute ismits its .r-application_ to membar states of the Rome Statuta , .
respectully deny the efors by the Applicant o it the Rome Statute to he crest
ofa network extendlng be

nits fﬁéfnbers siates only Pariiament has already
made It clear that our .:domesﬁc_eﬁdrts to combat rmpumty for mtemaﬁonal crlmes :
such as torture are almed as far as possible, at taking action under the ICC Act |
against “any person” who is alleged to be responsible for such crimes. in any event,
this paragraph again conﬂates the duty to inves'tigate under our domestic legisiation
and the duty to prosecuteuﬁdér.l_r_iterha“t_ion_al law as explained above.

Ad paragraph 15
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88. | deny the contents of this paragraph.

68.1 am uncertain from where the “three jurisdictional facts” referred to have been

derived.

70.1 also deny that there is any distinction made between prosecutions against a persfbn :

from & member-state or non member-state of the Rome Statute accused of a cnrne =

un‘ﬁ’é?’the TC'C" Kt‘ff

7.1 note that the ﬁrst junsdlcﬂonal fact’ wauid require an mvestlgation in order. to S

datermme whether a prosecution is posslble as w:th any other court dnwk

lnvestlgahon under South African law.

72.‘1 'deny'.me.'contents of these paragraphs and draw attantion fo the fact that In- lts i
efforts to- manufacture a basis for leave to appeal to this Court the SAPS is nowf:
purporting fo dispute factual. findings through “analysing the High Court‘s and tﬂre
Supreme Court of Appeal’s judgments®. This is as impermissible as itis unfortunat.e}..

73.In this regard | stress that in their application for leave to appeal in the High Court

both the NPA and the SAPS limited their leave to appeal grounds to questions of !af}w
did not challenge any of High Court's findings of fact, including its conclusions that:
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“From Fourlth and First Respondents version, the following fagg are obvious at
this stage: 5

the docket was examined fo ascertain whether it contained sufficient information |
for a so-called ‘court-directed Investigation, ie. whether it could enable a L

prosecutor to make a properly informed decision whether or not to prosecute;

a number of the implicated forturers had in fact visitad South Africa during

Brigadier Marion stated that a prosscutor would not have prosscufed the
facts before him, but would have directed that further Investigations be

29



conducted, The irony is obvious: this is precisely Applicants’ point, the crux of

their argument is that Respondenis were in law obliged fo conduct fan

investigation.” (judgment, page 39, my emphasis).

74.Furthermore, neither the NPA nor the SAPS challenged the High Court's conclusiipn - |

that:

Qudgment page 86, para 29, my emphasis).

~ 75.1 do not wish to burdan the papers and hence tender fo provude a copy of the" -

applications for‘!aave to _appeal_ and the leave o appea! notices fled by the SAF'S -

this Court--in' lts-detenmnation of whether to grant !eave to appeal

76.1t is not appmprsate for or opan to the Apphcant now to attempt to challenge thoa:e

factual ﬂndi _.gs I; m any event specm'cally deny that the conditions for enabllng a
pmsemhon were establlshed particularly in light of the fact that no investigation heas

taken place
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76.1. ! deny that Brigadier Marion’s evidence stated that it was not possible 150

conduct a prosecution, but rether — as the High Court held — ﬂ:ﬂh€ar
investigation would be necessary if the docket (as it was at that time) wafjs

taken to a prosecutor.

76.2. I deny that Zimbabwe’s status as a non state-member. of the Rome Statuiis_;__,__ |
affects the appﬂcation of the ICC Act with regard to the crimes oommltted”-.__;.__ '"i:-'g

e eyﬁﬁd’“S”"ﬁtﬁ”Afncas bordem an argument not pressed by the SAP‘”

before the ngh § Court o tha SCA as ind:cated by a reading of _tho

- 15 .now raused before thas Court wh:ch .
thitasac court ofﬁrst instanoe -

763. 1 further deny that there is a-presence requirement for an investigation c;r_j_' e

-:that any antlcipatad praaence 1s__unlike!y as the High Court held on '_

ewdenoe a ﬁumkas' of the. impﬂcam m:um had In fact visi d :
South ﬁﬁzfca ssuring cormin poﬁoﬂs s

77.1 also deny that a “speculative investigation” would be iriesponsible. An
investigation Is necessary to establish the facts of the case and whether a
prosecution would be necessary. What would be irresponsible is the fallure to -
investigate an international crime despite prima facie evidence provided to th!B

police,
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78.1 deny the Applicant’s interpretation of the ICC Act or the Rome Statute. While iho
UN Security Council may authorise an investigation and prosecution, and Soutlé;
Africa would be obliged in terms of the Rome Statute to assist such investigationé',
this fact is legally irrelevant to and does not negate the obligations voiuntari!y
assumed for South Africa by Parhament’s domestic adoption of the ICC Act and tho
offences that have been created in terms of that Act.

7.1 deny the confents of this paragraph.

80.1 deny that there is any reasonabie prospect of suoooss considering the detailed ancl |
reasoned judgments of both the High Court and the SCA. "

81,1 further deny the Applicants nterpretation of our

osmon What is lmportant is thai_

the. Aot does not pmvent mv estigations (as' contendod" o __:the Applioant’s rohanoe on'_ ; |

section 4(3) of the‘lc C Aot). but that the offences oreateo .'under section 4(1) of tha-'ff_-.é:;':"_ |
ICC Act tngger the SAPS’ domesﬁc egl _:atlve obllgahon to mvostlgato ewdonoe oﬁ
such offences. The myriad of loglslaﬁon.mat create statutory offences under South
African law do not require a speo!__al_p_rov;s__ion which gives investigatory power to
SAPS whereas the SAPS Act makes provision for high priority crimes to bo
investigated.
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82. [deny the contents of these paragraphs.

83.The issue at hand is whether the state must conduct an investigation within Souitfl
Africa with the evidence that has been presented to it, including the interviewing dF
victims of torture who are willing and able to meet with investigators.

e S - F“or The reasons given urﬂer I dany ihat such an mvestagatlon will mvanably Iead tcn

a: non-pros '_ utab!e case - an asse on___ which is behed by the H!gh Court'es

rondering of the evidenice and which ﬁ“d’"g was never contested by the Applicant et

85.1 further deny that the basic principles of criminal Investigation and prosecutaﬁeﬂj
discretion do not apply. However, the issue is whether they have been app!ied%__:-__

oorract!y In this case. | submxt that the refusal to investigate the evidence whlch has,

been presented to the SAPS Is ample confimation of the SAPS's inoonem_:_ L
application of the above principles. ‘

86.1 deny that the SCA has imposed a duty to institute an ineffectual investigation, and :
reiterate that it is inappropriate now for the SAPS to suggest that “on the evidence“é
there was “no basis to find a reasonable prospect of any investigation leading to a
prosecutable case” — when the appeal by the SAPS was limited to a question of law§
and no factual findings were challenged.



87.1n its judgment, the SCA salso found emors in the reasoning of the SAPS In lhairé
refusal to Initiate an investigation. For example, a territorially bound investigation will
in no way interfere with Zimbabwe’s sovereignty. The basic premise behind theé-
Rome Statute and South Africa's adoption of the ICC Act has been to avoid impunéty_;
for perpetrators oflntematsonalcnmesa premise which will be undermined if the.

argument by SAPS were GDrrect

dleissec by e High Court, and the argument vas rot presesd by the Appllcantin.

the SCA,

91.1 deny that the proper question has been asked and that the “non -mamber-state”i

status of Zimbabwe affects the application of the ICC Act.
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92.1 note that SAPS and other investigatory organisations often seek the publicﬁ}’s

essistance with reporting and investigating crime. | submit that the nature of o;i_ur
organisations makes us well placed to report on the specific offences creafed undfar

the ICC Act, a fact recognised by the High Court and the SCA.

note the contents of this paragraph.

occaﬁipnéd?@r. hawngtowaituntil December 2009 before filing our application.

971 also deny that the High Court made eanswe omters not sought by SALC or ZEI- '

:"lus J_,_ at the end of the hearing, fo propose @ ann

order to hlm m the event that ha was incl!ned to grant the application. SALC annd
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ZEF prepared such an order, as did the SAPS, and the High Court order reﬂected in
paragreph 33 of the High Court's judgment (page 182, Vol 2) Is based on thaése
proposals in materiel part. It is difficult to undersiand how the Applicant could make
the assertion when regard is had to what Fabricius J expressly records at paragraJph :
32 of his judgment (page 181, Vol 2).

95 l_admifthe contents.of thesa .paragraphs' insofar' as they accurately reﬂect the recn_ :

before thIs Gourt (m paragraph'f’-'SO) !hat the Hngh Gourt apparentiy accepted

ewdence that “further investlgatlons :nto the relevant aiiegailons would he.--_-
impracﬁmi and vrrtuaﬂy mpossubte That asserhon Is. palpably wrong since smh N
further investigations were eventually ordered by the Court, on the back of t\nio

proposed orders offered by SALC and ZEF and the SAPS respectively.

100. | further deny that the apparent lack of any specific rejection by the High Court auf |
the-evidence as stated in paragraph 32 was of relevance to the ultimats finding that

i1

an investigation was necessary.



101. I deny the contents of these paragraphs and the conclusions that the Applicant

attempts to drawn from them.

102. In eny event, it is imposs_lb_Ig, with respect, to know what particular point the:

Appli‘?;&htzz;*?;?ﬁ?mpﬁns to a_dv.é'!ibéﬁ In:these paragraphs — other than to note that

ewdenoe (para' 33, and that the High Court:'incorrecuy construed what it found | i
ragraph 11 2 (para 35).

:ssuas of stand!ng

Ad paragraphs 37 - 38 ‘
104. | note the contents of these paragraphs and admlt the portions insofar as they
accurately reflect the record. { do not understand the re!evance of referring to theml
since the judgment and order against which an appeal lles Is that of the SCA. |
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reserve the right to deal with any conclusions drawn from the issues contained in

these paragraphs in legal argument should the need arise.

105. | deny the contents of these paragraphs. Yet again the Applicant attempts for the
first time before this Court to suggest that the High Court erred factually in re;ectu i

106 In’ any event, wh!le 1 do not deny that SAPS has a duty to investigate objectnvel: _
thts cannot be used as a sh:eid agamst Interacting w:th members of the publ!c ' nd - -
organisatlons wh:ch have evidence at their disposal for SAPS to evaluate

107. 1 further deny that the entire result of the. :nvesttgatlun could be detemtined n .' -:}'f
the bas:s of the docket presented to the SAPS and. partucuiaﬂy their exp ot
witnesses ‘The docket was evatuated based on the wrong question. (whether it wels: -
sufficient to proceed with a prosecution) and not on what further Investigation wou‘ld_f3_-'j-; . o

reveal.

108. | further deny that the High Court failed to adequately consider thfte
Commissioner's decision and the defective evidence, materially flawed legiiel

interpretation and defective decision-making process on which it was based. Th%ze
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judgment spesks for itself in this regard, as confirmed by the Supreme Court uf
Appeal. :

109. | note the contents of these paragraphs and refer to the Supreme Court cr!"
Appeal's decision in this regard.

1 T o* I cleny,-._

however, that o case was mada out for extraordmary re!ief _Cons lden

paragraph 5 of ;ts order where the PCLU zslordered to "du tha neoessary expeditia

and comprehenswe mvestxgatron of the crimes allwed in the torture docket" and thqa
combined efforts of the SAPS in that investigation are made clear in paragraphs E;,

9, 10 and 11).
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142. | deny the contents of these paragraphs and, for the reasons stated above, agretja

that the Applicant (end the others cited in the High Court) had misconstrued amﬁﬁ
continues to misconstrue the interpretation of section 4(3) of the ICC Act and thsa
duty to invesfigate with the jurisdiction fo prosecute. ’

113 It has been found In: both courts a quo that the urg:ng of a prosecution does not.

3

render the evi_ ! 'nce'submitted to the poiica _or prcsecutors not useful Tha duty h" ": s

when handinl;; ._IVIdence to' thﬂ:":];

145, I deny the contams of thts parag___ ph and rely on. the arguments elsewhere In this o

affidavit and the record in support thereof

116. | adnilt the contents of these paragraphs insofer s they accurately reflect the.

y ¢

SCA's judgment.
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117. | deny the contents of this paragraph.

118. ldeny tha! the status of Zimbabwe as anon member«state of the Rome Statute 1:

relevant to the queshon on appeal and l stxess that had it: been such a cruc::

oonsiderahon then it would have baen_ pressed in argument " "‘efore_the:: Jigh

- 119,

120. | deny the contents of this paragraph.

121. The evidence relating to command responsibility and /mens rea was mciudedm -
the docket. What was necessary was a proper Investigation to take place W""’“ N
would have lnciude@'intefﬁiewing.the:_vicﬁms and other witnesses on the mens |
rea element. The mere fact that such an Investigation may require effort or be

A
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difficult is not itself a basis for refusing to cpen an Investigation at all. In othefr

cases, difficulties such as command responsibility or head of state immunity havef;

not been consldered insuperable obstacles to apening an investigation.

' ay

It should _

invesﬁgatlons in Zimbabwe of the- allegatlons af torhue._-;.And even if the Appheanl:

is particularly negative regarding such efforls now, me_-Apphcant cannot know;
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126,

what the future holds and when the day might amive when such ccoperaﬁoﬁi

"becomes possible. With a proper interpretation of section 4(3}, it Is imperative tc;

gather evidence at present while it is available for future Investigations to take;

place.

While the assertions by SAPS deprecating torture are commendable, their failur_e}_ .

=~ now com!ng up- for s:x years — -~ fo investlgate the evidence of toriure in

127

128.

128.

-docket in thls matter dasarves tu have heen set asnde as unlawful by the HI_

_respect to ba brought to an and by the refusal of leave to appeal

the wording of the S‘éA-judgment.

. SCA and any further delay In the mvestlgatiun ought - Wi

I note the oontent of these paragraphs — their relevance to the attempted appeal Lo

ls not understood

ldeny thecontentsofﬂrase paragraphs except insofar as they accurately reﬂeﬂi

I deny that Marion disproved that perpetrators visit South Africa regularly. His,
records show that scme had indeed visited South Africa in the past. It alsc}
cannot be denied that South Africa and Zimbabwe share economic and cuktura_i!
ties which link the two countries. As neighbours in the same region, it is no}

"" )

v/



inconceivable that alleged perpetrators have visited since then and may visit |n
the future.

130. Considering the important ties between the countries and the fact that some havéa
visited South Africa In the past, and consudering that many of the victims am._
currently in South Afrlca itis denied that there is not a basis for reasonably.{g.'ﬁ Bt

antu:ipating the presence _of perpetrators ‘_!‘hat was the avideme bafore the ngh_ .

dential ﬁnd!ng was not challenged by the';'_:_ -

131. | deny that the SCA judgment is incoherent.

: 132 1 denymecuntantsofthisparagmph

133. 1. deny that a different court would coms to.a different conclusion regarding thﬁ,
Applicant's erroneous interpretation of legisiative provisions regarding secteon

4(3) of the ICC Act.

134. While | admit that this case may be novel and of Interest to the public, | deny that
the reasoning of the SCA requires this court to interfere with its declsion.



135. |deny the contents of this paregraph and the hyperbolic suggestion of “unltmiteiad
investigations® being foisted upon the SAPS into allegations of intemaﬁonial

crimes,

136. Before any such investigation would be required, the SCA judgment refers o an
effechve connecting factor“ whlch must be presant the absence of Wthh woulﬂ'?c-.

' 8CA Judgment, paragraph 68



138.

4

142,

| deny the contents of this paragraph for the reasons stated in the introduction tu
this affidavit. | particularly deny that only an Investigation in Zimbabwe will suﬁ"iqce

for a proper decision to be made on whether fo prosecute.

1 deny the contents of this affidavit as they misinterpret the understanding of

universal jurisdiction,

I deny the contents of these paragraphs.

While state sovereignty is a fundamental pillar of intemnational law and
mtemaﬁonal criminal law, the foundmg principle of universal jurisdiction is that
state sovereignty may not be used to shield perpetrators of intemational crimes
from prosecution.
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143. In addition, it would be inconsistent with the Purposes of the United Nations to

condone such crimes by allowing perpetrators to shield themselves fmm

prosecution through the types of argument advanced by the Applicant.

144. In any event, this does not. prevent a state frnm mvestigaﬂng cnmes ‘which have
been raported to tham and for which there are reascnable oonnectmg factors__i.-
| (such as the possibilityﬁof future presence) for sor duchng 'n investtgation

legislation.

46. | deny the contents of this paragraph insofar as It s based on & misconception

147. !dany the contents of these paraglfap_hs.- The_argum’am-by-_SAPS-.hgs remaineiéd.

inconsistent and incoherent and is materially based on am:sinterpretation of Ea{y,- |

, 1



148,

particularly sections 4(1) and 4(3) of the ICC Act and now, belatediy, the

complementarity principle.

| further deny that the evidence showed that possibility and presence were not;
satisfied (even if they were jurisdictional facts). International crimes must bs _

given particular attention by the state, as Parliament has made clear through ths:_ ;}:';"_'

ICC Act.

R

161.

- dsny the sontents of these paregraphs excspt msofar as they correct!y reco

ihiiésﬁ'g”stion dus fo- an unwa!kngnsss on tha part of the lnvestigstor to closslyr

sxamme the facts which have bsan presented to him or her.

what was slawd m

. CA _udgment | have, already dealt with the: Appimntfsl_ :

EIToneous undsrstandmg of jurisd:cﬁon

| deny that an Investigation will ‘inexorably lead to a dead end. Whizfa.
perpetrators may not travsl to: South Africa. uftsn the evidence shows that somus
have travelled in the past. Even -an entry of less than 24 hours or simply
transiting through will be enough to ground the Jurisdiction of a South Afnc@
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152, .

court for the purposes of a prosecution. Knowing this, the slate must bea
prepared by having exhausted its investigative abiliies as far as possible (&zfi
terms of section 3(d) of the ICC Act) and be prepared to arrest that perpetrator if

the evidence supports such a prosecution.

not on motmn !f that is’ 80, the Appltcant oou!d have and should ha

challenged.the factual findings of the High Court, but Instead elected to limit it L
appeal to questions of law. It is unfortunate — having lost on questions of law -
that the Applicant would before this Court, for the first time, seek fo challengé; L
factual findings.



154.

165.

Jugment - which fourd
r App;lcﬂﬂ tooki SSUe with f

158.

Again, and for the same reasons stated above, the Applicant appears to havia
misconcelved the powers to investigate and the fact that an investigation mafy

take place within South African territory.

The respondents maintain that they are willing to sssist SAPS (and the NPA) with

the collection of evidence In this matter.

enha y_-m.sealdng Ieave to appea!

| further deny that the use of me term poss:b!e under section 3(d) of the ICC Ai‘t

WES mtanded to. lim:t invest:gatons Sactian 3(d) Is. a restrlotinn on

pmsecut:ons not mvestigations

o o L




189.

180.

_Anmxuro P?‘B) a_ copy of his arhole "Torture m Zimbabwe under Sorutiny' n :

| deny the contents of these paragraphs esxcept insofar as they correctly reﬂai;t
the paraphrasing of the practice in other siates by the SCA. |

Of course, whether other states’ legal codss may be silent regarding presence as __

a requirement. of investigation is neither here nor there, since the fact Is that m |
South Afiica there are particular oonst_imtionai and legislative pro‘visions which :
provide the Applicant with the authority and the duty to open such investigations.

2 i ose areas of law | l s!milaﬂy do not profess to be an exp___ __

German or oomparatlve law, but Professor Gerhard Werle is. | attach (asg:"

, published inthe Joumal of Intemational Crimmal Justme n 2013 o
dlsoussas_ eijudgment of the High Courl in thls matter. At pagg 667

thore.-_ (and see the footnotes) Professor Werle arives at the fol!owim_

oonc!usions

"Secondly, state practice and opinio juris does not support the assumpﬁc)én
ofa prasence requirement for the oxerc:so of universal jurisdiction at any
stage of the trial. While presence is a requirement for the exercise of

.umversal Jurisdiction In many national legal systems, the relevant

h



provisions are by no means uniform, in particular when it comes to th{a

question of presence during the pre-trial stage. On the other hand, quite .a
few siaies do not require presence as a precondition for universe;!
Jurisdiction. In addition, there are various examples of states investigatinig
crimes under the heading of universal jﬁﬂsdiction without the suspectis
being present in their t"enfitqy.”

aven ;f only in antlc;patlon of the perpetratofs presence whlch is pmcisaty whalt.- G

the . lcc Act, as read wfth the : other legis!at:on I referred to at the outselt i

cuntemplates
163. As Professor Werle concludes at page 668:

“Eventually, a presence requirement as. a precondition for a crlminéil_
investigetion would unnecessarily complicale criminal proceedings. Jt
would bar further investigation once a suspect leaves the country befana
sufficient evidence could be collected toju#t?’fy an arrest, .Tbls_ls_:illusirateid_
by the Court’s reasqm'ng' in the present case, In addition, a pmsenmia

requirement would preclude any form of ‘anficipated legal assistanc{?‘

< L
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aimed at securing evidence while the suspect is not present. The Cowi-t
silently acknowledged the importance of anticipated legal assistance whea%n
it endorsed the applicants’ contention that an investigation was requrraid
even without & concrete prospect of a trial. In facl, evidence preservead

through anticipated- Iegal 'a‘ssisiance has proven instrumental for me

prosecution of arlmes under intemational Iaw ln the past, for instance, m .

cases before the lntemaﬂonal _Cnmmal Tnbunal for the former Yugoslavia

164

_that-thare is nothing
‘as SALC and ZEF submittex

in. your ten‘itow Tha Iack of that prohabmon_ m intematmnal !aw, coupled with the:

I deny and disagree wsth the concius:ons drawn in this paragraph The point. I'

—______s the :SCA concludes-‘: as 'meessor Werle euncludes,

al law_wh!ch pravents the exercl

mvestigaﬂve powers mto"_':ntema cnmes.evan though the perpetrator ls

express conferral of competence and the' 1mpos:tion of a duty on the SAPS o s
investigate all crimes under our constitutlonai and statutory scheme, make it plam

that: the Applt_gant'_s ;at_tempt_s:tq:_ayo:d ‘opening an investigation are wron;;-

headed.
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165,

168.

170.

| deny the contents of these paragraphs for reasons given earlier. They rely aa%‘n
the argument that there is no prospect of a prosecution and an absoluti‘i'e
requirement to investigate in absentia. As stated above, the SCA made cleazr
that there must be an “effective connecting factor® between the perpetrator amﬂ
South Africa, :

| deny that a case was not made out for the relief granted. in terms of the Notlct

of Motion.

LK further deny that due to- the consistently misconstrued lega! interpretaﬁon
SAF‘S it was anﬁrely appropﬂate to order an mvestigat:on to taka place T
court, however, was careful not to instruct the Apphcant how to conduct thea _

investigation.

| therefore deny that there are good. pm'spects of success on appeal to this. Court
The approach by the Applicant has been consistently rejected by both the High |
Court and-the SCA. The Applicant persists in this approach despite the fact that
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there is no grounding in iaw — and hence impemissibly, for the first ime befor{a
this Court, has attempted to ground cerigin of its arguments on the basis off
factual ermors commiited by the High Court. |

adn at this is: mnstltutional !ihgaﬁon and that the Interpretation of Souﬁh
Afncas mtemational obligations and :ts domesttc lagislatlon is :nherentiy a'

conshtutiona! lssue

174, 1 admit?that thls'zs a matter of ganera! pubhc lmportance, however, | deny that thls
faotor alone sufﬁces to grant iaava to appeal

175. 1 deny that the Applicant has succeeded in showing thet there are reasonabie

prospacts of another court: commg to a dtﬁerent decls:on from the SCA. | have

and do not necessitate correction by this Court.
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176. 1deny the contents of this paragraph. On the test for leave before this Court the
Applicant should be denied a further opportunity to persist with a palpamf,
erroneous interpretation of the ICC Act and should not be permitted to raise far
the first time before this Court various alleged evidentlal errars perpetrated by th:a
High Court that were never tested in the SCA.

.1 'dony tho contents of this pamgraph and that the factual issues must be rosolvad

in favour of SAPS, more part!cularly when no. faotuai errors were relled upon b*yf :
SAPS in grounding their appeal against the High COurt’s judgment '

178. SAPS has relied ona mrsoonstruad legal argument from the 1noepﬂon of thra
oase, in that seoﬁon 4(3) of the lcc Act requires presence of & suspect before aln"-. 2
Investlgaﬂon can take plaoe it has added an equally misoonstruod argumerrt
that the faot that Zimbabwe is not a state party to the Rome Statute exoludes:
perpetrators and aots committed in that country from the jurisdiction of an offonoe
under South African law. |

179. |{urther deny that the respondents have “disavowed” themselves of the record.

m .



180. 1 deny the contents of this paragraph and submit that leave to appeal should hz»

dismissed with costs, including costs of two counsel.

afﬁdawt which was slgned and sworn to befone me at
on this the 20 ...of éﬁm v

with.
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