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IN-THE HIGH CdURT FOR ZAMBIA - 2009/HL/86 |
IN THE LIVINGSTONE HIGH COURT

(Civil J urlsdlctmn)

BETWEEN:

IN THE MATTER OF: An appllcatlon under Art]cles 11,13, 15,17, 21,
23,28(1), 110(1), 111 and 112 c), (d), (e), (f) & (_})

c of the Constltutlon of Zambia

AND-

IN THE MATTER OF: Rule 2 of the Protection of Fundamenta] nghts
Rules and Regulatlons of 1969

IN THE MATTER OF: A PETITION ‘

BETWEEN: e
* A 2 s '
STANLEY KINGAIPE / i e 1°T PETITIONER
CHARLES CHOOKOLJE Y 40 i - 2" PETITIONER
¥ ’ W.W"
’ AND ,;'::"“'t"”w
RESPONDENT '

THE ATTORN EYnGENERAL

h Before the Honourable Mrs. Justlce EN.C Muyovwe in Open Court on the B
27" day of May, 2010 at 0900 hours. o

- For the petitioners: Mr. P. Mulenga, Legal-Re‘sourcesChambers
Forthe respondent: Cok M. Phiri, Senior State Advocate, Lt.. Col. J. Makanta,
_Legal Counsel (ZAF) and Mrs. N.NM: Mumba, State Advecate

v " JUDGMENT -

Cases referred to:

Castell vs. De Greef (1994) (4) 5A 408
Lewanika vs. Frederick Chiluba (1998) Z.R. 79
Diau vs. Botswana Building Society (2003) 2 BLR 409
" C vs. Minister of Correctional Services.(1996) (4) SA292 -
Al
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Byrne vs. Kanweka (1967) Z.R. 82

Sata vs. The Post Newspapers (1995) Z.R.

Airedale NHS Trust vs. Bland (1993) 1 AlE R 821 -
"Chester vs. Afshar (2004) 4 ADE R 587 - .

Auckland Area Health Board vs. A.G (1993) 1'NZLR 235

10 00 oL

10 Re A (children) (conjoined twins: surgical separation (2000) 4 ANE R 961)‘ e

11. Mary Patricia Soko vs.. The Attorney—General (1988/89) Z.R. 58

' Leglslatron referred to: -

The Constitution of Zambia .

The African Charter on Human and People’s Rights

The International Covenant on Civil and Political: nghts

The Universal Declaration of Human Rights ‘
Regulation, 9(3) of the Defence Force (Regular Force) (Enllstment and’
-Servxce) Regulatlons Cap 106

R

. On the 22™ November 2007 the petitioners filed their petition in which they

are praying for the follovx;ing_ reliefs:

- (a) That it may be determmed and declared that the Respondent S i

decision to subject them to mandatory and compulsory medical test-
and' examination: including HIV/AIDS without ‘their - express and/or.f
informed consent as well as pre and post counselmg ' :

q) o Is ultravires Amcle 11 of the Constitution of Zambia T
i#) Is a violation of the Petitioners’ right to personal liberty -~

guaranteed to them under Article 13 of the Constitution of

. Zambia
iiiy Violated the Petitioners’ rlght to protectlon from mhuman and

degradmg treatment guaranteed under Article 15 of the', ! u_/‘ '

_* Constitution of Zambia
iv) - Was a violation of the Petitiotiers’ rlght to. prwacy gua:ranteed :
. under Article 17 of the Constitution of Zambla . >
v)  Constituted-a violation of their right to adequate medical and-i —

health facﬂmes and to equal and adequate edueatlonal_';, k

opportunities in all fields and at all levels as provided for under B
Article 112 (d) and (e)-of the Constitution of Zambia . el E
(b)'That it may be determined aﬂd deorared that the Respondeqt S
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_decision to: discharge and/or exclude the- Petitioners on account of
~ their HIV/AIDS on medical ground premised on Regulation 9 (3) of
the Defence Force' (Regular Force) * (Enlistment and - ‘Service
Regulations Third- Schedule Serial No. (xvi) was and i is. ultravires the:
Constitution of Zambia, the ‘Universal Declaration of Human Rights;, . -
the' African Charter on Human and Peoples’ Rights. and. the -
International Covenant on Civil and Political Rights in that;:-

i} itviolates the fundamental rights and freedom guaranteed under - o

~ Article 11 of the Constitution of Zambia :

ii) it is a violation of the Petitioners’ right to freely. associate =
guaranteed under Article-21 of the Constitution of Zambia ‘

ili) - it is discrimihatory and a violation of their rights to protection. .

+ from discrimination on -account. of their “HIV/AIDS status

guaranteed under Article 23 of the Constitution of Zambia -

iv)" it constituted a v101at10_n of their rlght to secure and adequate o
‘means of livelihood and opportunity to obtain employment =

recognized under Artlcle 112 (c) of the Constitution of Zambia

- .v) it violated their rlght as disadvantaged persons to-social benefits

and -amenities as are ‘suitable to theu‘ needs and are. Just and
: equitable e
(c) That the Honourable Court may determme and declare ‘that the -

+

decision. of the .Zambia Air Force Commander was and is contrary to - -
_ the 'spirit and intent. of the stated Government Policy and Guidelines ;
" on HIV/AIDS in so far as it relates to the treatment, attitude and. -

accommodation. of servicemen who have been dlagnosed w1ththe-,
virus that causes AIDS -
(d)That the Honourable Coutt: may: determme and decla1e that the,
 Petitioners are entitled to and/or ought to be entitled to continue
_working under the Zambia Air Force in their respective ranks and

Sections and/or departments and/or be’ redeployed to appropnate and

alternative, available Sections and Departments- in the Military =~ =
~ Establishment suitable to their status until such.a fime they shall-".- -
* become Immuno-suppresed such that they are unable to carry out their - -

usual and/or alternative duties.
(e)That the Petitioners be awarded damages for the lost opportumty to
- continue working and enjoying their, rights ™ and prm],eges as
employees of the Zambia Air Force.
" (f) That the Petitioners be awarded damages for the mental angulsh

emotional distress and the stigma and discrimination that they were -
subjected to as a result of the Zambia Air Force Commander s
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decrsron to subject them to compulsory and mandatory HIV testmg l :

and the premature termination of their employment s
(g) That the Honourable Court may make such declaratlon directions. and -

orders ‘as it may deem fit to' make for the effective realrzatron and .
enforcement of the right of Persons Living with HIV/AIDS such asf s

the Petitioners.

(h) That the Respondent may be ordered to pay the costs and 1nc1dental to 4;. -
these proceedrngs

This caSe from the commencement of trlal ‘was’ beset with-'pr’oced_ural' =

hiceups and both parties had to give in to each other andallowthetadrnission :

 of documerits which. wo'uldvotherwi_se not be admitted. By, consent learned; iy

counsels. for the respondent had to apply to-file their answer after ’realisingf

that the answer filed earlier had been sworn by Lt. Col Makanta who isin - vf L

B the defence team The: affidavit i in, support of answer sworn by one Davrd, .

'1 Dean Mulenga was then ﬁled by the respondent They also filed by consent o ‘ ‘.

an affidavit in support of the respondent s supplementary (contemporaneous) ¥

~ documents also sworn by David Dean Mulenga Before learned counsel for. o

the petrtloners could complete the 1% petrtroner ] evldence 1n chref he made.

an application to-file fuither affidavits on ‘b_ehalf of his clrentsafter realising °

‘that this Wasthe only way documents co'uld be:produced having regard to

- the. procedure required to be followed in matters commenced by pet1t1on

. The learned counsels for the respondent did not obJect to this. apphcatron As DEEE

1 have stated from the outset this case was beset wrth procedural hrccups e

¢ (for lack of a better term) As T pointed. out to the learned counsels for both'f it

E partres normally, once the respondent has ﬁled hr—s answer; the' petrtroner s

,allowe(,l to reply to the issues raised in the answer, but in this. case, the S

petitioners® counsel applied to file further afﬁdavrts after the state had filed Vo

its answer and there was no obj ection from the State. The court was mindful -
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~ of the thct that both partres wanted to-conclude their case w1thout any further .

deIay and since the court wasfis interested in substantlal Jjustice, I allowed .

the bendmg of some of the procedural rules as they did not preJudrce each -

party s case.

' The 1* petrtroner (PWI) test1ﬁed that he jomed ZAF on 16th June 1989 asa

_recruit and after passing out in- 1990 he was appornted as a Leadmg Alrcraft

‘man’ Class 3. He underwent a Band Course and in 1991 was sent to ZAF S

v Livingstone as.a Bandsman but holdmg the rank of Leadmg Arrcraﬁ: rnan*,

' Class 3. Wrthrn the same year, he was promoted to. the rank of Corporal . *_—f,

“while i in 1997 he was promoted to the rank of Sergeant whrch rank he held

‘untrl hrs “discharge in October 2002. He. explained that in-2000 the bandj‘ SE

, dlsbandéd and"he was remastered to..the transport sectlon as a Meohamcal,
'. Transport Fitter while at the same tlme he was carrymg out. some military =

. duties such as parade and guard duties. In July 2001, the. b petltroner went

" to see Dr. Matipa who was then Resident Doctor at ZAR lerngstone The 1%~

‘petitioner complalned of a swollen right leg and Dr Matlpa referred him to '

?lemgstone General Hospttal where he was seen by Dr Kabwe The" 1St
: petltroner was informed by Dr. Matrpa later in the month that he had kaposis - .

sarcoma and he commenced. him on cytotox1c drugs adm1mstered through

 the drip. The 1 petltroner was one of the people who was ordered to appear f o
' before a Medlcai Board of Inquiry on 1% October 2001. The Medical Board

included Dr. Matipa and Dr. Mulele At the request of the Medical Board he_~

explamed the history of his. illness and how he was: feehng at that time. He?:f e

was given forms to complete and he wrote a statement as to his condrtron
PWi sard he explamed to-the Board that hrs illness started in 1998 and that_‘:-'y r

he could not Work properly as he could not stand fora long time. He said he
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- was speciﬁcally' referring to the work he was doing in the' Mechanical

Sectlon and on parades He was not medrcally examined by the Board and .

" he chd not mform them that he wanted to retire on medlcal grounds orany.

- ‘other grounds After the Medical Board of Inqulry, he contmued workmg o

' normall'y«and he was not subjected to any med1ca1 exammahon to de,termme
whether he was fit or not. Betw.een_200 1 and 2002 his name appeared on the -
" Notice ]}oard‘ ona Station Routine Order a's one'(')f those who- was Irequired"

- to submit to compulsory medical check up. He explamed that ‘since’ thrs :

document -was s1gned ‘by the Statlon Commander, it was a pumshable

offence to 1gnore the directive. On the date in questlon he went to the Chmc .

Vand had the medrcal check up - testmg of his blood: sample urme ‘height; :

' _srght and blood pressure. He was not informed the purpgse or the nature of | ,4

" the check up before or aﬂer the tests. Di. Matipa'/carried'out the tests andno -~

: 'counselhng was offered to warn hxm that an HIV test would be carried out. S

»Two days after the compulsory check up, Dr. Matlpa called him and

o prescmbed new drugs. w;thout informing him ~why he was puttmg hzm on,.’;_’;

~those drugs that'is Lamrvudme Stavudme and Nev1rap1n He did not. adv1se T

hlm that he had tested HIV posrtrve or. that the drugs were ARV, Followmgi* L

_the prescrlptlon by Dr Mahpa ‘the & petrtloner felt better and contmued

working normally Although he had not run out of the drugs, he stopped

. -takmg them after two months due to 1nsufﬁcrent mformatlon on farlure to

take the drugs The 1 petltloner was 1nformed of the outcome of the

‘,Medlcal Board on 17 'October 2002 by the Ofﬁcer Commandmg

- Administration. In January 2_005-hrs wife got very il ar_1d ~they both: wen’t,to ) T

- Kalingalinga Clinic in Lusaka to seek medical_ assistance. Afterhe explained
= that his wife had_ been ill for a long time, they were advised to undergo
voluntary counselling and testing (VCT). The tests revealed that they were
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both HIV. posmve and they “were put on ARV’s Before bemg given the," |

ARV’s the 1% petitioner said they were advised as to the effects of takmg: L

such' drugs and the consequences of failure- to take the ,drugs.f He was
shocked to discover that the medication was the ser‘ne?as that which had been :

preseribed by Dr. 'Matip‘a years back in 2002 after the oompulsory rhedt'calr

check—up He said he suffered mental angulsh at this dlscovery He explamed"‘. s

. that he contmued takmg the drugs but his wife passed away in February.
' 12005, The 1% petltloner has continued to get his supply of drigs from the
Zambia Air Force Clinic over the years. He denied that at time of- di‘schargejt
he wag¢ unfit for. duties because between when he appeared béfore the

o ’_Medlcal Board and.the time of publlcatlon of the results of -the Medmalﬁk?‘ '

Board, he worked normally: He also did not experlence any problems fromf:

his colléagues or superiors. He stated that when' he was put on ARV s he

- responded well to treatmerit although he took: the mechcatmn for only. two r

months and he did not suffer any serious illness and never went on sick

-~ Jeave. Accordlng to the 1S petitioner, this. was the time he was appomted in,

'char_ge of stores in a,ddmon} to the m111tary_dut1es he was carrymg out. The 1*

petitioner said even if it was shown that he was unfit'to carry out his duties

,"at the time of discharge he: stated that he was and is still fit to carry out less

- strenuous tasks in the m111tary He testified to the fact that after discharge, he

Vwas able to. ﬁnd employment He' stated that ‘he underwent mechcal y S o

h exammatxons and assessment which comprlsed ‘of various ‘tests at.

'k L1v1ngstone General Hospltal in 2008 He also went through medical - :

exammatlons at Umversuy Teaching, Hosp1ta1 on 7t May 2009 which he -

' szud attested to his fitness and this wes_oonﬁrmed by Dr. Lisulo Walub1ta

(PW5). Dr. Tmasiku (PW4) of the Utiiversity of Zambia eerried out a .

psychological assessment of both petitioners to determine the effects of
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_'bemg put on ARV s wrthout pre and post counsellmg The 15 petrtloner also i

" went through psycho—socral assessment in Lusaka wrth Mmam Banda and a:: B

L second one with the late Mwenya Mukula a Pyscho—socral Counseﬂor

When the 1St petltloner wanted :to- produce the documents in. hls. o

supplementary bundle of documents there. was’ an objectlon from the state ,;J -

arguing that there was no foundatron 1a1d and that somie- of the documents_ :

" Were govemment documents and that it was 1ot clear how the witness had

come into possession of the documents he wanted to produce. ,Ljearned‘

Counsel for the petitioners applied for an adJ'ournrnent to the fOlloWiﬁg‘daY S

‘ .Hewever, the foﬂowmg day (7th October 2009) Mr. Mulenga 1nformed the -

' ‘.-'court that he had: realised that the petltloners bundles of supplementary

- documents were rmproperly before court and that he. needed the petltroners'fj‘ S

‘,to ﬁle further affidavits instead. The ' State. had no- ObjeCtIOIl to . this "

L apphcatlon This is one of the procedural hlccups that I have referred tok-

, ;‘earher After granting the pet1t10ners an adj ournment they both ﬁled further . k

afﬁdavrts in support of then" petition. When the hearmg resumed the 1“‘7‘

petrtroner 1nformed the court that he Was relying on hrs affidavit in supportf

. of answer his afﬁdav1t in reply and hrs supplementary affidavit. The 1

'petltroner stated that he Was discharged from ZAF due to his HIV status He' . F

g prayed that, th_e prayer,_ contamed in the joint petition should be gran__ted. 7

' "_':Under Cross: examrnatlon he' adrmtted havmg appeared before the Medrcal.i e

Board in October 2001 and that he Wrote a statement statmg that- hrs:;‘-’:?‘ei

- .condrtron whrch started in 1998 had. become permanent and worsened He Ly

sard he Was told by Dr. Matipa that he had kaposis ‘sarcoma and' this was

confirmed at L1v1ngstone General Hospltar He admrtted that in hrs SLatement‘ »3‘ " :
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o '_ he stated that he could not work properly due to severe parn He sard he wasf '

 put on' cytotoxrc drugs in July 2001 and that the Medrcal Board in its”

ﬁndrngs* stated that he ‘was unfit due to I(aposrs sarcoma. However he.

~ insisted that he stood. by paragraph 10 of the pet1t1on that he was drschar ged‘ o .

because of his H[V ‘status although he had no document to. ptove thrs He B

' stated that durrng h1s servrce, he underwent medical exammatrons but none'

requrred blood samples. Accordrng to-the ¥ petrtroner he Wwas:on cytotoxic . © - |

' drugs - and not ARV’s before appearlng before the Medical’ Board, He E

admitted. that he had no document to-show that he was grven Nevrrapan by, :

D Matrpa ‘He conﬁrmed that the Zambia A1r Force has contrnued to grve- .

h1m ARV’s even after commencement of thrs actlon He stated, however e

that he is drscrrmmated in'some way.’ On bemg referred to a letter wrrtten by' S

o a M. Bwalya of Lrvmgstone General Hospltal dated 7 December 2002;"’ s

conﬁrmmg that he was sufferrng frorn karposrs sarcoma, the T Pﬁtltloner

said he’ obtarned the letter as he was seekmg treatment for hlS 1llness He« ; .

admitted that he was pard his termrnal beneﬁts

. The 2" Petitioner (PW2) joined ZAF on 27 July 1989. After graduation he -~ -

" was appomted Leadmg Adrcraft man Class 3 and- he rose-to the posmon of Sre

o Sergeant on 1% January 2002, a rank he held untli drscharge He developed-

“problems with his- leg Whllé— he. was-an instructor in Kabwe at the ground

§ -training school in 1993’,'He’ was rg:iyen antibiotics and pain killers and the:' B

probtem cleared. ‘He then proceeded to'do acourse— in military policing He-

B appeared before the first Medrcal Board in 1995 at ZAF Clinic Kdbwe. Hc“ USRI

contrnued Workmg norrnal!y and in- 1996 he underwent re- engagement[t” - ‘

medical examrnatrons and was found to be fit to continue in full tlme“f
“service. Between January and February 2001 he was selected to. attend a
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course in Ammunrtron and. Explosive storage at Zambra Army School of -
" Ordinance in L1V1ngstone After compIetlng the course he was Te- mastered to )

another trade i.e. an armourer and he said th1s isa person who is physrcaﬂy )

and mentally fit, He served as.an armourer at ZAF Lrvmgstone whrle at the ;

© same trme he ‘was a mrhtary pohceman mamtamrng drsc1p11ne and: he was
_attache;f to the ZAF Academy where he was an mstructor in drill. He was in : .
charge 0f°200 cadets at the Academy In 2001 he appeared before: the 2™ -

Medical Board conducted at ZAF Lrvrngstone He wrote a statement -

‘descrrbmg his. drsabrhtres part of which was the swelhng of the leg and -

: fungal 1nfectrons He denied that he requested to be drscharged on medical* :

‘ grounds “After appearmg before the Medical Board, he contlnued workrng :

“normally. Between October 2001 and early 2002 he attended a oompulsory o 3

. medical check-up at Zarnbra Air Force-Clinic at Lrvmgstone At this time, he’ o

‘was stationed at the main gate controlhng entry of vehrcles and he obseryed '

~ ambulances thjch”were picking up personnel who were bed—,ridden beingk_ R

taken to the Clinic for medical exarnination He. “presented himsel‘f 'fory :
‘med1cal* ‘exammatrons conducted by Dr. Matlpa followmg the Statlon

Routme Order 1ssued by the Statron Commander He also had his blood -

: _ 'sample taken amongst other samples like urine etc No counselhng was done A

,before or after takmg blood samples from him. Two or three days later he ERERCE

" was called by Dr. Matipa’ who advised him that he was dlscontmumgf'

" fluconazole and he Was put’tingv him. on new drugs - Nivarapi‘ne Stavu.dine'ﬂr

and Lamrvudrne Dr Ma‘npa told him: that the drugs would help him with the o o

parn in his Ieg

*In October '200‘24he received avle'tter_di‘scharging him from the military, He - SR

‘was surprised because. two weeks earlier the Station Commander was
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L

congratulating him' on his outstanding performance and he conferred on- him'i E

the substantrve rank of sergeant, The 2™ petl‘uoner stated that he was still. fit L

to work in the mrhtary because he had continued worlcrng normally aﬁer[ -

attendmg the Medical Board; he dlscharged his duties with drhgence without : o

any complamts from. his superrors and colleagues he was- ass1gned more K

- duties and  got promoted he was put on ARV’s (though without -his. .

. , ‘knowledge) and- responded well to treatment and he had no serrous health" R

problems ‘and never went on leave he was selected to go for a course m '

Ammunition "and Exploswe Storage at the Zambia Army School of

B Ordinance. He stated that even if he was shown that. he ‘was unﬂt for -all - e

s forms df duties - he was and is still capable of perforrnrng alternatlve dutres'.

‘ wrthrn the m111tary like clencal duties. He stated that even after drscharge he g

~:was able to find ernployment and he went for further studies-in Automotive -~ -

iMechamcs for -one year The 2 ' petitioner stated that hrs health statusi‘ 3

" ¢confirmed that Wlth contrnued tre,atment and adherence to medrcatron. he i is .

still fit to work in his former capacity or in-any other. alternative capacity in->

CZAF. -

The 2™ petitionersaid'he came to lmow about his HIV. status in 2003 when - .

‘he was referred to-Sepo Centre by Dr. Matipa.” He produced the Referral o L
" . Note dated 9m May, 2003 headed “Request for consultatlon and its dated g SRR

'May 2003 It states “our dragnosrs and cornments - known patrent Wlth_:?-".

immunosuppression on ARVs Pls assrst him- as necessary.” The 2““'_11" g

pet1troner sald when he presented the note: from Dr.: Matlpa to ofﬁcrals at'_; R

SEPO’ Centre he was counselled before grvrng his blood sample . and after' S

* testing he was advised of ‘his HIV status and.that he needed continuous . N

counselling to enable him live positively, The 2™ petitioner-stated that he »l's' L
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8 relying on the afﬁdav1t in support of petltlon the afﬁdav1t in reply and the: -
' further affidavit in support of answer. ' '

In cross- -examination the 2nd petmoner admltted havmg attended his first.

Med;caF Board in 1995 and: he admitted that he could not put on shoes and" o

was in pam He admrtted that he could not perform his duties and he agreed 2

to the recommenda’uon of the Board at; that t1me which stated amongst other o

thmgs that he was. ﬁt for limited trade duties. The 2™ petltloner said he went. -
on sick leave for 60 days In 1998 he was admltted to Chikankata Hospital

3 for- TB treatment and he was gtven two months bed rest: In 2000 he was

f'awarded temporal Non-effectlve Medical Employment Standard of A4G4'_n 3 e

7 and was to appear before the next Medlcai Board whlch did not take place

He agreed that at this: time he was “living> on-pain killers and he had a.

.’ problem of blocked nostrils He eXp]aihed that his leg was: almost amputated- s

" at Lrvmgstone General Hosp1ta1 because of the problem that he had with his

‘blg toe and he was only- saved from amputatlon by E:y doctor at Mama Soko

' Military Hospital in Lusaka He adrmtted bemg paid his termmal beneﬂts

He stated that he had no - doouments to show that he was ﬁt at tlme of - 7

dlscharge

o PW3 s evidence was. substantlally the same as that of the two petmoners He'»_

- stated: that: he Worked together with the petltroners In Ootober 2001 theyr‘rv" :

o underwent an annual medical check up. He said a lot of samples. were fken <

‘ 1nc1ud1ng blood samples which was unusual. No reason was, gl-_ven for takmg' B

. blood samples and there Was no' pre or post- counselling. A year later =

togetherf W_ithvthe petitioners and- other deceased personnel, they were
declare:d perrhanently unﬁt for all forms of military duties'ahd they' were -
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. discharged on 3™ October 2002.

N g

' PW4 {as Mwiya Liyamunga Imas1ku a’ Chmcal Psychologrst Who

: conﬁrmed that the petitioners- were his patlents whom he examined after L

they were referred to him by. their lawyer in May 2009 An objectlon wasf e

: raised i in that PW4 examined the petitioners: When the matter was already o

’ subjudlce Mr. Mulenga referred to various author1t1es to support hrs ;

- argument but I ruled that PW4 could give ev1dence as long as: hlS evrdence o

. was Wrthm the pleadmgs :

- PW4 explamed that if someone is subjected to an HIV test unknowmgly and«

put on ARVs unlcnowmgly this. can lead to feehngs of dejectlon humrhatron = o

and” mampulatron Such a person would have. no socral responsrbrhty and: =

; jmay ndt take any precautrons to avord re-infecting: hlmself or others He sard‘ )

ithat issues of comphance to the medrcatlon or adherence to. the medrcatron o

would - be compromlsed because such a person “would take ARVs. w1thout :

: :’takmg the necessary precautrons hke av01dance of alcohol ‘He stated that L

-counselhng is an mtegral part of healthcare He stated that pre—test S

g .counselhng prepares” the- client- by preparmg “hint for the HIV test by .

o supplying him with mformatmn relatrng to the nature of the HIV test, the .

o consequences of: havmg an HIV positive result and the 1mp11catron of an -

HIV negatrve result. He explamed that pre—test and post—test counsellmg

-prepares the chent to acquire adaptrve copmg mechamsms Wthh would take - ‘

- care - of - in- ~depths - psychologrcal trauma symptoms such as anx1ety,:,

depressron suicide ideation. Therefore, before someone is tested they must o

- 'go through pre-tes’t counselling which. helps the chent to glve an mformedf_ s

consent. The client is. also educated as to the difference 1 between HIV and
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'AIDS. Post-test counselling will depend on the resnlt of the test. If the‘rr
_person is found to be’ HIV posrtrve the client is remlnded of the coplng' :
strategles and 1f he is negative, the chent Would be. mformed of the window.

period. and the need to avoid risky behavrour in order to rnamtarn the HIV :

- negatrve status, He empha51sed that for someone hvrng w1th HIV /AIDS theyf ‘ -

' have to be advrsed that it is-a life threatemng condrtron Whrch requrresf s

counselhng and this is a contrnuous process.

O Cross- examrnatron he rnarntarned that an 1nformed consent isa rrght a4

~client has before they are subjected to HIV testing, As regards combatants L

'~he said that 1nternat10nally they are tested before they j _]011’1 the servrce and B
- *they are rectuited on the basis of the results. But When they Jorn the servrce' 3

: :an informed consent should be obtained.

: PWS wes L’isuvlo: Walubita a rnedi‘catl doctor holding the poSition‘ of Sen'i'or; “
iy Regrstrar in the Department of Internal Med1c1ne at.the Umversrty Teachrng

Hosprtal in Lusaka: He is 1nvolved in’ the treatment of people living with - - i

‘ HIV/AIDS and they form the bulk of his patrents and he‘has been attending | E

o patrents in this category since 2000 He met the petrtroners in May 2009’1

" after they Were referred to him by a surgeon who thought that their problem o

was a mechcal one and they needed to. be assessed The petltroners 1nformed

: ihrm that they wanted to have medical examinations to find out if they were

fit or not. They informed him that they‘ were ’HIV positive, stating' that the'y"; o

were on ARVs since 2002. The 1¥ petrtroner mformed h1m that in the past he‘,

E had been treated for kaposrs sarcoma. PW5 exarnrned the lesrons on h1s Iegs L '

,a,nd he formed the opmron that he had a fungal mfectlon He treated himand - 4'

B it got'healed. As for the 2™ petitioner, he gave a history of TB on thre,e_ D
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'occasrons and that he also had gangrene but PWS could not agree Wrth thrs _ - |

dragnosrs PW5 wrote to Zambia Air Force requesting for the petltroners 7

' ‘medrcal records but thlS was denred He conducted his exammatlons and

: -found them both to be fit.

_PWS further stated that as regards the 1S petrtroner he could not be sure '
w1thout past medrcal records whether he had kaposis-sarcoma or not. Asfor
the'2™ petitioner, he. sald he d1d not have gangrene as hrs brg toe would have .
- :been amputated if that was the case. PWS5’s deﬁmtron of disability is lossof

.~ normal function of a body part either temporal or permanent The wrtness x

7 Was referred to DDM2 which is tltled a ‘Medrcal Board Proceedmgs On A

, Member of the Zambra Defence Force” In part 2 of the Form (relatmg to. the . :

_2 petrtloner) Whlch is to be completed by the Medrcal Ofﬁcer in charge of ‘

k ,the case, paragraph 18, talks of the drsab1hty or dlsabrlmes in. respect of

"whlch it is proposed to bring the member before a Medical Board - andin L

s ‘thrs case-it is indicated Arthr1trs on the leg; PWS. explamed the meamng of S
- Arthritis  stating that there are dlfferent forms of arthntrs whrch is an, i

: _1nﬂammat10n of a Jomt and lookmg at the entry he could not tell the' type of - 1 -

~arthr1trs the 2™ petltloner suffered from 1 in 1995. He stated that he could not Ca

: .understand what was meant by’ arthritis of the 1eg He disputed the way the o

, :47'drsab1hty was calculated on the form and he could not tell whether’ the‘i L

o drsablhty was temporal or permanent gomg by the entry on the form I—Ief SRS

- failed to comprehend the entries made on the form and could not understand -

'what the Medlcal Board ‘meant by 15% dlsabrhty havmg regard to the

arlrnents 1nd1cated on the form He could not comment on the final remarks N o
7 by ‘the: Dr_rector of Me_drcal_Servrces as he d1d not agree -with most of the“}; o

information filled. in the form which he could rrot comprehend: He stated that -
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in ‘hiscase he could declare a patient' temporarily unﬁt if -what he is" -

suffering from can be treated temporarily and if the drsabrhty is permanent

~ then it is for the rest of that patrent s. hfe He stated that a-person. who is S

' declared' unfit, remains unﬁt He oould not declare the petrtroners unfit after

- examrnmg them as he drd not firid the petmoners physwa]ly unﬁt to Work

‘ Under' cross-examination he said he learnt later that the matter was in court, ;

L He admrtted he was not- famlhar with the Manual used by- doctors deahng

" with mrhtary personnel. In absence of medical hlstory of the patient, he said

'_hIS conclusrons could be wrong if he is fed wrth wrong mformatron and this 7, e

s why he requested for- documents After lookmg at the Medical Board : 3

| Forms relatrng to the 2 petrtroner for 1995 and 2002 he sard his (PW2’ s)
-~ problem either persisted or he was malmgerlng He sald there are people;

who complam of nonwemstent _problems. or ‘else’ 1t may have been due to ‘

* madequate treatment or wrong medleatron He agreed that a lot of issues. e

.~ lead to unmunosuppressron In his case, he would only use the term‘-“

S tmmunosuppressmn if. he d1d not want to be specrﬂc but he 1n51sted that:?;;‘

) this is discouraged.

PW6 Professor Nkandu Luo testified” that as- an Immunologrst andi

.'Mrcrobrologlst one of the drseases she has mvested her support in 1s"

) HIV/AIDS 'She explained that the HIV virus is a slow virus” in that if ‘

someone gets HIV it will take many years for them to present w1th AIDS S

- Accordlng to PW6 HIV has different stages. She sard that' when someone - - 3, o

, gets mfected it takes six (6) weeks before they can tell that the person has —

CHIV mfectlon and- this is detected in the 1aboratory She stated that it takes

-years for a person to present the syrnp_toms though they are eurable. Even
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‘when' & person’ gets AIDS which is a collection of diseases like TB and v

drarrhea these diseases can be cured. When. a person get AIDS he becomes.

'Very sick. She emphas1zed the importance of proper evaluatlon of the patlent: : ,7 8

’ :before puttlng him on Antlretrovrral Therapy However the patlent must be_- Vk B

, '_,‘evaluated contlnuously at least every three months For example thelr llver L

function' must be checked blood proﬁle taken, CD4 counts. and so on.. -
: 'Antlretro‘/lral treatment is very beneficial and she. said this i is why i m Zambia
 we no longer see sick people around as it was in the past PW6 explamed '

- that a.dector cannot look at.a patrent and conclude he i is 1mmuno suppressed .

Ifa person has HIV and they are unable to work, 1t means that the person has

.advanced AIDS and is not. respondrng to treatment She further explamed “-;

that 1 no one: should be tested for HIV w1thout counselhng and emphasrzed
the 1rnp01tance of adherence counselhng as taklng arfy- drugs has a t0x1c

o ‘effect on the body. Accordmg to-Professor: Luo anyone on drugs should be“{

' i.‘evaluatbd so that if there afe any problems the doctor can change the drugsf" i

= and-put him or her on second hne drugs. And if the person i85 put on drugsf[" v‘

w1thout counselhng, thrs mears the dector has not given the pat1ent a chancej e

to change W1thout proper counselling on how to_take drugs a na‘nonal i

problem can be created-because another strarn is created as,people become SRS

S res1stan;t to the drugs Professor Luo was not Cross- exammed by the defence -

- The: respondent called two w1tnesses Dr. Rernmy Mat1pa (RWI) conﬁnned:‘j' k

| “that he worked as the Statlon Medlcal Ofﬁcer at ZAF L1V1ngstone He knew :

the petltroners when he was workmg, at ZAF L1V1ngstone He adrmtted that- .~

e the- pet1tloners were dlscharged on medical” grounds He explarned that berng S

drscharged,on medrcal grounds rneant that the person has been. _unable tor

- perform military duties for sornetir'ne. For the 1* petitioner he wrote to_the .

J17



o Statron Commander on 30th July 2001 to consrder him for recategorlsatlonx_n-, s

“andhe therefore had to appear before the Medical Board At this time, the 17 ‘,

petltloner was being looked after by doctors from Lrvmgstone Generall, :

- Hospltal The 2™ petitioner was-his regular patlent who suffered from three

arlments He had been on TB freatment and he also presented with celluhtrs

ofthe rrght foot and the toes were gettmg gangrenous and he did not respond“'_ X

._to treatment wrth antrblotrcs He also had celluhtrs of the frontai bone -

.. followipg chronlc frontal sinusitis. These were pers1stent conditions and he‘ L

referred h1m to Maina Soko M111tary Hospltal in Lusaka for a consultant o

- surgeon to. attend to hun The two petrtroners appeared before the MedrcaI '

. Board composed: of three doctors, chaired by Dr. Mulela. (RWZ) while he - - ‘

. juwas a_member. Dr. Matrpa explalned that the 1% petltloner was; suffermgi

- from kaposrs sarcoma of thie r1ght leg which made him unable to perform hlsu’ i L '

> mrhtary duties. He said kaposis satcoma carrres a drsablhty of” 20% and this "~ :

. was not due to service. He said that as a Medical Board they gave the: R

' petrtroner a medrcal category ‘of A4G5 meamng he was unable to perform 7 -

.~ his. mrhtary duues at- that t1me hence the recommendatlon that he’ be' : '

i

B ,drscharged on medrcal grounds ‘

§

s " For the 2n petrtloner he sard they. generahsed the dlsablhty and. terrned it L

~ immiune- suppressron takmg into aocount the recurrent attacks of pulmonary_ o

‘ tuberculosw frontal bone osteomyehtls and chronrc eelluhtes of the rrght big

- toe.” The degree of drsabrhty for the 2™ petitioner Was put at 15% and he

- was also grven a medical category of A4GS5. The Board recommended that:‘;i .

~he be drscharged ofi medrcal grounds and accordmg to Dr. Matrpa when' he'

’ Twas posted- at ZAF Livingstone he notrced that. _a number of staff were not - R

heélthy. This was the time when ARVs were introduced in the country and “ _
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- , ZAF was Spearheading,tllis issue.and herequestedthe—,Directorrof 'Me"dical .

“Services to provide them with ARVs. After the Direetor of Medical Services )

agreed, a programrne“ was arranged for -all staff that were-_not doing -well -

‘health wiSe to 'undergo testing and counselling and this was done 'by the‘ BANE

o Srster-m-Charge Zimba. Those who ‘were found fo be.positive went through‘ N v

'pre—treatment counsellmg with hrm He sard at the time, access to, proper‘
measurement of viral load and CD4 courlt was not avarlable and the’ dec151on ’

to .start someone on ARVs ‘was the doctor s assessment and clmrcal' '

~ ,assessment and full blood count results Those Who were chmcally il or; e

‘with opportunrstrc mfectrons were -cons1dered for ARVs - Due 'to thef “

condition the petrtroners Were in,- they were also el1g1ble for ARVS Dr e

»_Matrpa ‘said he admmrs’tered the drugs hrmself as he  took personal : L

responsnbrhty as he wanted to maintain conﬁdentrahty In thrs regard those ' -

‘who were fit used to’ go to. his office but those who- were bedridden - he

followed them up to their homes to ensure they took their medrcmes He left, :f

L Zambia A1r Force - December 2003 but he was in touch w1th the petrtroner s o _ 2 o

even. after therr drscharge He' sard that- before the mtroductron of ARVS <

; kaposrs sarcoma was.a killer dlsease and he had managed a lot of patrents m*‘ e

“ -'mestry of Health and ZAF but with the coming “of ARVS the: picture. - ARS

' -ehanged He explamed that ‘the- vrms that caused kaposrs sarcoma responds :

= ‘well to ARVs and a study done in South America conﬁrmed that ARVs can’,‘

, cure kaposrs sarcoma a combmatron of ARVs- and. cytotox1c drugs is good‘ .

‘Later, the cytotoxw drugs can be dlscontrnued and the patrent is mamtamed R

on ARVs only and the patrent does well In kaposrs sarcoma he explamed i s

4 ,that the lesions’ drsappear leavmg a dark prgmentatron of the sl{m He", T

»conﬁrmed that during that perrod the ZAF were. worl(mg together wrth other L
’ orgamsatrons like SEPO Centre and the Mmrstry of Health. SEPO Centre L

119



: Wae- issuing food supplements to patients and sinee'ZAF had not started it31

“’foed supplement programmne, he referred his patients to them. He adrhitted'-', £

: ‘_ertmg a referral letter (SK20) to SEPO Centre on behalf of the 2™

= petitioner.

' cod . Co 8
In:crosg-examination. he stated that as a station medical officer he: had. the :

-~ right to request that 1St’petitioner be recategorised and he recommended that -

he should only carryout his trade” but not guard duties. Explamrng the Z“d»:e S

pet;ltzoner s condltlon he said that he had gangrene on his big- toe because the S h

"~ process had started and it was becommg worse and more painful. He was
. questioned over his reference in CCs corxtained in the 24“d'petiti‘oner’s further - :

L affidavit in support of petition where he referred him’ ‘to Lrvmgstone General

- “'Hospltai and in the reference  he stated ‘. feel the only solutron is.-

- amputatron He said: when he saw gangrene settmg in; he deerded to refer>
him to & consultant and that it was up to the consultant to decrde whether to

amputate or not. He stated that when he. recategorlsed the petrtroners they

._‘Were uflable to- perform’ the1r m1htary dutres He satd dependmg on. o e

progressxon of the drsease they - could perform therr duttes He admrtted that -

- .the ailments that they were sufferrng from Were not permanent and were -

B ,treatable He explamed that “he 1nd1cated nmnuno—suppressron mstead of S

; specrfymg the arlments in respect of the 2nd petmoner He said it is

'Vfacceptable to use the words 1rmnuno—suppressron as 1ong you know the'_

- condition of the pat1ent He stated that as a Medtcal Board they consider the

- history of the patrent before reachmg any conclusaon ‘He stated that m‘

o mlhtary Ianguage dlsabthty is ‘an allment “while medlcally speaking a

disability is a loss of function. He agreed that there is no sueh thing as -

arthritis of the right leg. He stated that each mstrtutlon has its own standards - .
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of assessment and that the Medrcal Board did not g1ve the percentage of _
dlsabrlrty blindly. He.admitted that he was a member of the Medrcal Board
“that recommended the _discharge of the’ o petltroner in 2001 ‘and he insisted
 that’ the om petltloner requested. for the drscharge Dr. Matipa sard_ the
Situation prevarhng at that time was serious to the extent where, in: Zarn'b'i.a,_ ‘
o Air Force they were burymg people weekly and ‘measures had to be put 1n' ‘ )
_ place to put a stop to this. The measures whrch were put in place 1mpr0ved ‘
" the” situation” ‘greatly. In most cases, he looked at the patrents andi. -

' recommended counselllng takrng into account their condltron and hrstory A

tramed counsellor drd the pre-test counselhng He said he was not aware that ..

- one of the petrttoners had stopped takrng the ARVs Although he agreed that -~
itis better»to: oheck.the viral load and CD4 count, at that time the -equrpment:'

" was not available. The policy is that where facilities are ‘avrailable they can o

e used- but where it s’ lacking one can use: cl1mcal assessment and CD4 [

 count results He explamed that even in rural areas proper equlpment is not

- avarlable but they still manage He managed the two- petrtroners up to 2003 S ‘

and there was 1mprovement in their general health. He said he was not aware .

" that the pet1t1oners contlnued worktng normally but by the tlme the results of
the Med1cal Board were coming out he had already tested the petltroners for’f '

- HIV and. the issue of thelr status was between the petrtloners and hrmself He "

 did not inform his superlors about the HIV: status of the pet1t1oners He v

‘emphasrzed that performrng rnlhtary duties was the- determrnmg factor and )

_not the trade of the patlent He stated that his duty was 1o advise, that a-

.pat1ent should not carry out military dutres but he would not know 1f his =+

-ddvice was followed Smce he was.not in admmrstrauon, he would not R

"know‘the consrderatlons_,that are taken: mto —account when pro_rnotmg a y '

serviceman. He stated that someone can be HIV positive and work but. -
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- opportunistic infections can cause them to. be sick. - So‘me'opportuni_sticﬂ

infections can be controlled while others can be treated.

" RW2 was Dr. Abynoty Peter Mulela presently on seoondlnent to the' Zambia
Nationa]- Service ‘where he holds the ‘position of Director of , Me’dical" '

"Services. He stated that in ZAF in- terms of medical assessments they use a’

- manual called Zambra A1r Force Manual Assessment of Medrcal Frtness VL

»whrch prov1des guidelines for assessments.- He explamed that the ﬁrst '
medrcal examination - is: on recrurtment to allot the candidate’a’ specrﬁc
.medrcal standard of- ﬁtness The. second one “is the - Annual Medrcal .

,Exammatlon whroh is mandatory as it is meant to see whether the person has -

- maintajned the ﬁtness standard attained at time of reorurtment The thrrd_, -

"medlcal examination is ‘the . re- engagement whlch apphes to nom-

- commissioned ranks. after attarnmg seven years- of service.- although this has © - il

~now been abandoned Then there is the Medrcal Board Assessment whrch is .. -

‘ -conducted when there is an mdrca’uon that the servmg person is encountermg .

_' ’ medrcal problems in executing his duties in hrs trade which is noted by the o

R statron The request for the Medical Board is made through Air Headquarters{ o

" and. it rs' the Headquarters that convenes _the Medrcal Board. The Board R

“comprises of three doctors. though theln’resident of the Medical B‘oard"can" B Al

co-opt another doctor and there: are-support staff attached to the. Board like fi B

- clerical staff chmcal officers and nurses. The Statron at Whrch the Medical B L

Board is to be held will inform the persons who' are to appear before it. The
~Board would h‘ave'medioa_f documents and other relevant records from any
‘ V'hospital where the person received medical treatment. During the hfear_ing,‘ B
“the Medical B.oar’d rntervreWS the person to ascertarn his oonditton. After
interacting with the person, the Board makes ifs decision and. its

* . ; . 3
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' recomrnendat1ons are- forwarded to Air Headquarters through the Dlreotm of o
Medical Services Who may or may not agree with the Medlcal Board’ '
» d_recommendatxons.‘ Thereafter, Air Headquarters ‘informs the station of the
: outcome of the Medical Board and in turr they inform the. servvivce man Who/

_ appeared before the Board of the results. The assessment has_:-what he termed.

as two components - the capability of an :indiv‘id,ual to.perform his duties in

the air flesignated with the letter ‘A’ and the -}oapah:ility of an ‘individual to |

perform ground duties designated with the letter ‘G, Both components are

- graded from 1 to 5. Al is the hrghest gradmg Al to A3 is for Alr pllots

:meamng you give Al toa pllot who is fit. If he i is m]ured and’ heals of that :

““injury he is graded A2 and can drop to A3 dependmg on his condition - ..

because of hlS duties. A4 is gradmg for everyone who is not a pxlot but who

*'can be ﬂown asa passenger A5 means the person cannot be flown even as a -

-passenger The G component apphes to everyone Therefore he- explamed'..; el

that, if you say A4G5 you are saymg the person can fly as a passenger or._‘.n e

" ¢an be. evacuated without any probiem G5 means that person cannot - L

: _,4-perform ground m111tary duties and it entalls dlscharge on medlcal grounds
' "Once results reach the station, the. person is. 1nformed and the- statlon w111 e

_ pubhsh a Station Routine Order.

Under Cross- examlnatron he said that arthntls 1s both  a cause and a )

. .drsablhty He explalned that the rnrmmurn dlsablllty percentage is 10% and

71n the case of the 2“d ‘petitioner they arrived at 15% dlsablhty He explamed‘;'

;-3that A4G4 award i isa temporal fitness. category Wthh means fhat erther the S .

- person ison treatment and will be requlred to appear before a ‘Medical Board L

':to review his category In such a case, the person contmues to ‘carry: out’;””“‘-'

: specrﬁed duties minus military duties to allow him to hea[ Accordrng to..
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' 'V_l‘RWZ once  a Medical Board sits and. makes recomrnendauons these are -
- forwarded to the relevant authorxtles and as a Board they would not. l{now :
‘ whether their recommendatlons are follovved or not. He admltted that .

respect of the 2“ petitioner he did not tender any written. request‘to be 1'et1red‘ -

on rnedlcal grounds He stated that in ZAF they have people who are: HIV‘

. ,posmve and who are glven light duties. after being categorrsed A4G4 He'

“stated. that if-a person who is HIV posrtlve develops an illness which

: 'mcapacrtates him then it becomes a problem

_.Both learned oounsels for the petltloners and the State filed written

' submlssmns which are on record.

Mr. Mulenga learned counsel for-the pet1t10ners in. hrs lengthy submlssmn Sarite

.‘submltted mter aha that there are ﬁve issues for determmaﬂon that is:

(1) Whether or not the petltloners were sub_] ected to mandatory/compulsory HIV tests: :
- without-their consent.
{2) whethier ‘or niot the. Petitioners underwent proper pre. and post test counselhng before,
- - being tested for HIV and whether.or not they were put on ARVs unknowingly: . o
~ (3) whether or not the petitioners were permanently ‘medically unfit to perform ‘military: .

- duties at the time of the medical board proceedings. ‘

(4) whether or. not the petitioners. were perrnanently and rncd1cally unﬁt to perform o R

‘military duties at the tifne of their dischatrge from the m1htary

B (3) whether-or not thie decision to° dlscharge the petltloners was 1nﬂuenced or. based on )

< thelr HIV: status.”

On the first issue, Mr. Mulenga submitted inter a]ia"that' the- Air Ft‘)rce',f"f S

- ( Comrnander made a de0151on and 1ssued 1nstruct1ons to subject the‘ e

’ pet1t1oners to rnandatory and/or compulsory med1oal tests and examinations o

’ rncludlng HIV tests. Mr. Mulenga subm1tted that the pet1t1oners underwent L

' HIV tests without. bemg glven an opportumty to glve an 1nformed consent'
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and. that this constituted an infringement and violation of the petitioners™ -

fundamental __rights,an_d_ ,freedoms‘under Articles 11, ‘13? 15 and 17 of the. . - N

Constitution of Zambia. He argued that the decision to make the petitioners .~

undergo mandatory testing was in conﬂict with and contravéned their rights -

, l under the Universal Declaration of Human Rrghts and the Afrrcan Charter on -

. Human and People S nghts and their rtghts under Artrcle 12 (d) and () of*

’ the Corfstrtutlon of Zambia. He argued that the HIV- test was a dehberate and-'i S

' mtentronal enterprlse authorlsed by the ZAF Commander and was an

- " mrtiatlve of Dr Matlpa Mr. Mulenga argued that the carrylng out of HIV 3

- testlng Wwas an 1mt1at1ve and braln child of Dr. Matlpa who de31gned it after

g securmg sources of ARVs from ZAF Headquarters He submltted that from e j: S

- the evrdence the petltloners tes‘ung of blood samples by: Dr Matxpa was not - o

' :by choice as this was on orders from ' superror officers and failure to undergo g

- tests would result m disciplinary measures being effected‘. He_argued'that the

petitioners’ blood samples were taken for HIV testing '\}Vit‘hout their express o

and/or informed consent or knowledge that they: were bemg tested for H]V S

' ‘.Mr Mulenga pointed out that Dr Imasrku’s (PW4) evrdence empha51zed the" .

dmportance of adhermg to 1nternational gu1de11nes on’ HIV as: con.talned m";’

:v the UNAIDS/WHO Gu1de11nes Mr Mulenga took trme to examrne the

apphcatron of 1nternatronal gurdehnes ~treat1es and forergn demsrons andf.{; : L

aeknowledged that though they may not be bmdmg on this court-they are S

certamly helpful and can prov1de gurdance ‘He c1ted several Zambran

- authorltres and Castell vs. De Greef (1) a South Afrlcan case where the‘, S

:'Cape ngh ‘Court. set out the requ1rements of 1nformed consent statmg that .. .

Lany person consentmg to medical procedure must (a) Know the. nature and s

" -the extent of the harm or rlsk to be undertaken (b) Understand the’ nature

and ex!ent of the harm or risk to be undertaken (c ) Agree to the harm or
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risk, (d) Agree to all parts rof the harm or risk,'.including the cons;equenee

- ,Learned counsel submitted that. the petitroners d1d not receive. any

1nformat10n regarding the nature purpose and repercussron of bemg tested -

-1 for HIV They were not mformed that they could decline to- submit’ therr;

o blood samples or refuse to. be tested for HIV. In emphasrzlng hlS argumenti:'

that mandatory testing is a vroIatlon of the fundamental rights:: and freedoms L "

" he cited - Lewamka ws. Frederick Chiluba (2) where the Supreme Court

- 'dechned to order the respondent to be subjected to DNA testmg without hxs-

- »consent because 1t would Vrolate hlS right- to liberty and secunty of the-f ;

‘person He also. referred to the case of Diau vs, Botswana Bulldmg Soclety s, 7
- *(3) and Artrcle 6 of the Afrlcan Charter for Human and People s nght {' :
"""‘_Artlcle 3 of the Unlversal Declarat1on of Human nghts and ‘the- nght toy

o ': :hberty under the InternatlonaE Covenant on Crvrl and Pohtlcal nghts Whlch o

he pomted out it reqmres the obtammg of consent pnor o testmg for HIV-S

e and that therefore mandatory testrng is a vrolatlon of the nght to hberty
+ : . .

' On the second issue of Whether of not the-petitioners underwentaproper pre i

and post testing hefore being tested for HIV(and whether they "wer‘e puton

e ARVS unknowmgly Mr Mulenga re—emphas1zed the need for pre and post: e

- test counselhng and that this omission was a onlatron (as in ‘the ﬁrst issue; '

.above) of thelr rlghts guaranteed: under Aticles 11, 13, 15 and 17 of thef

Constrtution of Zambla as ‘well as the Universal Declarauon of Hurnan_»‘”’g':

'Rrghts and the Afrrcan Chartel on Human and People s Rights.-He arguedzlr

' Tthat Dr. Matlpa in his ev1dence was not sure 1f pre and post counsellmg Wt o

’ - done-as e did not know What it mvolved and the fact that Mrs. Zrmba who A

- _ "allegedly did the pre ‘and . post counseﬂrng was not called as a w1tness: > n

' showeﬁ this was an afterthought He urged the cou“t to treat. Dr: Matlpa s
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: evrdence on thrs pomt as mere’ speculatlon and 1nstead beheve the - k

:Vpetltroners Versron of What transpired. He referred to the Zambla Defence‘
- Force Policy on HIV/AIDS whlch came into effect m 2005 and subm1tted T
* ‘that prror to this there was no pohcy in place, and. that HIV andx AIDS . A

- prevention and care and support- interventions were implemented in -

_ 'isolati‘o'n“ He argued. that there being no policy. in pl'ace"betweenv 2000 to
*'2002 D,r Matrpa and his Qolleagues had no- guldehnes to foilowr and the -
: ethlcal and psychologrcal aspects of mandatory HIV/AIDS testmg Were not_
- 'taken into account: In ‘the words of M. Mulenga “the pohcy of the-\-'"'“

'Respondent effectrvely substltuted a blanket ‘of tr1a1 ofﬁc1a1 mandate for'." ‘

medical practitioners who had the d1scre,t~10n_ to make decisions inthelightof - . =

" the eirc'umstahees of their individual patients pereéived; medical,‘conditions{lH' D

L Without adher"irrgto ahy ethical or policy guidelines and staridards with'.:,

,drsastrous medrcal and psychologrcal results for the people affected such as S

- the petrtroners

o He pornted out that the- ev1denoe of Dr. Imasrku and Professor Nkandu Luo, et

. ‘emphasmed the 1mportance of pre-test counselhng before one is tested for

HIV and as. well as post-test counselhng whrch focuses on the psychologrcal k

~and somal support to help the person being tested cope wrth the nnpact of ',:’j- RARRRTAS

the result ‘and “to facrhtate access to care and preventton services and R

'»:treatment if needed and d1selosure to others who may have been exposled.‘,,_He.\ S

argued that in thé case of the pet‘itioners,\_it is clear that even minimum -

- :standardsv and. requirelhents for voluntary "counse'lling and testing were Vnot e

" met before’ puttmg them on ARVs He crted the South Afrlcan case of C vs , '

o Mmlster of Correctlonal Servwes (4) where the court held inter alia that o

mfprrned consent requrres proper pre and post fest eounselhng. He sublmtted' Y
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that the fact that the petitionersrd‘id not receive-the necessary pre andrpost‘:r RIS

' Vcounselhng vrolated their. rrght to protectron of personal hberty and securrty‘

“of the person, the right to protectron from inhuman and degrading treatment

‘and thgir rlght to privacy as well as therr rights under mternatlonal lawand -

treatres for Wthh they entttled to damages from the State Further- M. "

' Muienga subrmtted that provrdmg the petrtroners w1th Antl—retrovrralﬂ;.

treatment without 1nform1ng thern of their HIV status or provrdmg them w1th R o

' ‘adherence counselhng violated ‘their- Rrght to Life under Article- ll(a) read~ .
- with Article 12 (1) of the Constitution of Zambla as well Artrcle 6 of the/'

Intematronal Covenant on Civil and Pohtrcal nghts and Artlcle 4 of the : o

: 'Afrroan Charter on Human and People’s Rights. . © -

On. the thrrd issue, Whether or not the petltloners were permanently E

- vmedrcally unﬁt o perform mthtary dutres at'the tlme of the med1cal board: :

' i proceedmgs Mr. Mulenga subnntted that at. the tnne of appearmg before the’— o

" Medical Board both petrtloners were capable of perforrmng both mthtary

~and trade dutles and that both petrttoners prov1ded evidence. to thIS effect. He,fﬂj"_ Ry

'subrmtted that the Z“d petmoner did not request to. be retrred on medtcal'

: - grounds before durlng or after the Medrcal Board He- argued that both_g!‘ .

petrtroners Were: not mformed after appearlng before the Medrcal Board thaf, . ‘

-r_-"they Were recategorrsed A4G5 and that ‘the recommendanon that’ they Were", b

i not fit for dutles was not put 1r1to effect as they contmued with their. normalh:

" duties. He, argued that there is no evidence to show that both petitioners 1n: o

'practlcal terms fatled or could not perforrn thelr m111tary duties.

" “The fourth issue i whether or ot the" petltioners were’ permanently andf;‘-]‘xf'ﬂf’ :

' medlcally unfit to perform mlhtary duties at the time of their dlscharge from
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B the military' " Under this head Mr. ':Mulenga examined the provisionsf' of _’l e

. ’Regulatron 9 (3) .of the Defence: Force (Regular Force) (Enhstment and

‘ k -Servrce) Regulatrons Thll'd Schedule Serral No (xv1) He argued that evenr. ’_ -

assuming that the petitioners were medically unfit at the tnne of the. Medlcal S

Board in October 2001 or at the. trme of therr dlscharge 1n October 2002 SR

E there is. no medrcal or sc1ent1ﬁc ev1dence to show erther that they remamed' - -

Tmedlcally unflt permanently thereafter or: that they were hkely to remarn so

‘permanently He conceded that the. petrttoners had: medrcal complamts pr101 S

" 'to the: Medlcal Board proceedmgs but he argued that the questron stlllf

L 'remarns whether or not at’ the ttme of " drscharge they were rendered

"'~:'permanently medrcally ‘unfit for all forms of mrhtary serv1ce based on, thev"—_ TR

‘avarlable medical evrdence He argued that in hght of the med1ca1 ev1dence" ‘ L

- ~on record and the physrcal and medical- condition of the petr‘noners at’ tnne of e

L d1scharge and beyond the petmoners had no permanent deformlty, drsabrhty, T

allment or medical condrtron whrch could render them permanently unﬁt for o o

all forms of mrhtary service. He pomted out that the Medtcal Board assumed R

" that the pet1t10ners would be permanently unﬁt to perform mrhtary dutres not'-_ SET

T only in 2001 ‘but 2002 and forever Mr: Mulenga addressed the questron of

* the medical fitness of the petmoners at. the trme ‘of their drscharge and what- ‘

. :happened after the. Medrcal Board srttrngs of October 2001. In this regard hef ’

‘ urged the court. to consrder both the’ petltloners testlmony and that of the .0 x

,‘ 'medrcal experts Lookrng at the ev1dence on record he argued that it would, o s

, not be in order for ‘the respondent to marntam that the pet1t1oners were{ o e

‘ , ’:permanently medrcally unfit for m111ta1'y servrce at ‘the tlme of drscharge or - 3

bR - that they were likely to remam so permanently asi per Regulatlon 9 (3) of theﬁjf:"" o :

. Defence Force (Regular Force) (Enhstment and Servrce) Regulatrons Thrrd,j ’ ‘
, Schedule Serial ' No. (xv1) of the Defence Act He submrtted that the B
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} respondent cannot therefore mvoke the prov1srons of the sa1d Act and their L

rehance -on the -said prov1s1ons was . mlsplaced and erroneous. That the
,declaratlon that the petrttoners be d1scharged for being permanently B
) medrcally unﬁt for all forms of mlhtary dutles was and s prernature,» ’

' _-1rrat10na1 unjustlﬁable unfarr and unlawful due to the fact that the}k

: _condmons for declarmg one permanently med1ca11y unfit were not met. in s ‘

‘_ ‘this case Mr Mulenga submltted that the pet1txoners havmg dernonstrated
*that they were and are med1cally ﬁt to work in the m1htary, the1r rlghts to::, :

}securlty and adequate means of hvehhood and opportunlty to obtarnlr

T : employment as well as their rlght to social beneﬁts and amenmes suxtable to

thelr needs and the rrght and fair- labour practlces recognrsed under Article
'112 (c), (t) and (_]) of the Constrtutron of Zambia were Vlolated Mr. Mulenga

. concluded by argumg that therefore the pet1t10ners are entltEed to damages J

- for the unfair and unlawful dlscharge as well- as the lost opportumty to' R

contlnue dlseharglng thelr m111tary duties in the A;r Force '

k—The fifth issue is whether or not the decision to dt'séharge the ~pet{tioners was L

o .based on therr HIV status. “The argument put up. by learned counsel is that',

- ‘bearlng in mind’ the foregomg arguments and’ the submrssron that the

srespondent acted prernaturely, rrratronally, unfaitly and unlawfully when 1tl; B

o decrded to dlscharge the petmoners frorn the rmhtary without ascertammg‘ o

. ‘for a fact whether ‘the petrtloners were permanently medlcally unfit to -

"dperform all forms of mlhtary duties and that" they would remam sor, o

- permanently the real reason for dlschargmg thern espe01a11y that there Was

’ ,V,no perrnanent medrcal condrtron for which they could have been lawfully ’

. '(drschal'ged the respondent 5 dec1sxon to' discharge them was based on or.

mﬂuenced by therr HIV status arlsrng frorn the mandatory HIV tests wh1ch o
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“they” were Vs_ubjecte‘df" He sublnitted that. this is based on the medical
;evidence on ecord coupled .Wlth the- general‘attitude of 'the respondent’ )
- before and. after the petltloners were tested for HIV: Mr: Mulenga submrtted o

) that the recommendatlon by the Med1cal ‘Board' that the petruoners be‘ '

. cl1scharged on medlcal grounds had- to wait-until the petxtroners tested. HIV =

. posmve‘ before it was acted upon by the Dlrector of Medlcal Servrces oh 24“"

.VJuly 2002 Mr Mulenga argued further that the communrcatlon of theu‘ '

approval of the recommendatron “for drscharge was. wrthheld from thef

,‘petmoners unul October 2002 He- argied that there Wwas no tangrble.'

5 explanatron for the unwarranted delay in 1nformmg the petrtloners about the -

’ -‘Vmajor dec1sron bemg made by thé respondent on an-issue touching the -
,-j"pet1t1oners lives and dlrectly affecting- thelr nghts and 1nterest as bona fide. :
.‘.employees of the respondent Mr Mulenga submitted. that should the court A
find in- favour of the petltloners that they were d1scharged because of their
-HIV status then he called upon the court to find “that the decision. tol

drscharge them from the m1htary on account of thelr HIV status amounted to.

" ?-d1scr1mmat10n and Yiolates Art1cles (112), 21, and 23 (1) and (2) of thek'f L
S 'Constrtutron He also submltted that thlS court should find Regulatron 9(3) of

tthe Defence Force (Regular Force) (Enhstment and Serv1ce) Regulatrons ‘_

' ‘Thrrd Schedule Senal No (xv1) ‘of ‘the Defence Act ultra * vires . the

e Ccnstrtutron of Zambla and the provisions of mternauonal Law as it can be»

o used as. legal authority to discriminate' against" persons living "With o

S HIV/AIDS Mr Mulenga argued that HIV/AIDS is'a constnuuonal issue andl‘ .

: emphas1zed that the petltloners have the rlght to be free from drscrnnrnatlon i

) Mr. Mulenga c1ted numerous authormes to support hrs argument

In reply, the respondent’s aduocates"responded'by following the order of

: J31
" ;



reliefs sought by the petitioners in their petition. They argued that the
allegati‘on ‘that the periodic medlcal assessment programme ‘was driven by a -
.' ‘des1re 0. assess. personne] - who would be ehglble to access ARVs is

,:m1sch1evous and a distortion of facts They submrtted that as per the

" evidence before court, m1l1tary personnel are subjected to annual medical ..

' ‘assessment to 'conﬁrrn their physical and m‘edical'ﬁtness for'combat’duties‘

- They argued ‘that there is clear” ev1dence that the petmoners had a hlstory of

,Chromc ill health which required them to undergo the medlcal exammatrons o

v”They s_ulpm1tted that there is no- ev1dence that the petitioners -were subj_ec;ted: .

' "‘t_o vmandato’r'y HIvV testing‘ and that Dr Matipa’s evidence supports vthis._T-hey :

submitted 'that:Dr Matipa- ¢onfi rred. that during that period there were -

hm1ted access: pomts for measurement of CDh4 counts “and V1ra1 load such
:that the demsmn to commence a patlent on ARVs was mostly based on the g

' /doctor S chmcal assessment of the pat1ent and blood count They subnntted b
, 5 ,

7 'that Dr. Mat1pa test1ﬁed that the petlt1oners were counselled by the srster—rn— o

,,_charge and later by h11nself before he personally commenced them on ARVS' &
‘ —‘whlch he personally adrnlnlstered to ensure comphance They submltted that

. the petmoners ‘were fully aware of the medlcatron “they were takmg and

L7 fi--"cannot Claim- that their blood samples were extracted from ‘them w1thout;

theit consent or l(nowledge They alluded to the 2““l petttloner S eV1dence'

j where he adm1tted in cross- exammatlon that he: was al1ve because of the L

. ,‘ medlcatlon Dr. Mat1pa prescrlbed for-him and that-he only wanted to go' 2

: "back for work since he was now fit. The defence argued that the apphcatron' i
- of 1nternat1onal gurdehnes treaties and fore1gn decisions is mlsapphed and -

© not relevant to this case as the pet1t1oners ‘were counselled and knew fully -

'well what they were be1ng treated for. They submltted that the fundamental S

rights and freedoms enshrined under Articles 11, 13 15 17, 23 110 (1) and
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,1111 of the Constrtutlon of Zambra were. not violated.’ They argued that

reference to Artlcles 110 111 and 112 is misleading m that Article 111

L expressly provrdes that these rrghts are not actionable by themselves For )

. »_these Teasons they argued that the’ first and second 1ssues raised by the

-petrtroners in therr submrssrons should be drsmrssed

g In arguing the 2 rehef sought as per the pet1t1on, _the defence team also N
‘ dncluded thelr argurnents on the fifth issue raised by the petrtroners In
‘ - arguing- this point, the defence referred the court to exhrbrt DMML, DMI\/B . _
4and DMM8 contamed m the Afﬁdavrt in Support of Answe1 They argued

- - that both petrtloners have failed to show that they were dlscharged 'from the

' Arr force because of - therr HIV status. They referred to- the Employment o

o Standard Codes and that the Z“d petrtroner s medical fitness’ had dropped to’

‘A4G5 a standard not fit for militacy service. Further they. argued that the 2"d s

o petmoner requested that he be retired-on medrcal grounds and that this is -

COntalned in his own form (DMM3) and SuPIDOrted by Dr Matlpa in hrs' S

r_evrdence They argued that the petrtroners suggestlon that they were

B “targeted’ Victims whose ultlmate destlny was’ exclusron from thé military: by S ’

. [jcertam c1rcles in the mrhtary was mrschrevous In. exammlng Regulatlon 9

~(3)of the Defence Act Olegular Force) (Enhstment and Servrce) Regulatrons -

“of the Defence Act under which the pet1t1oners were drsoharged the defence _‘ 5

- . 1»subm1tted that ‘the. term permanently medrcally unﬁt 18 deﬁned 1n the -

Zamb1a A1r Force Manual Assessment of Medical Fitness (APZ2701) Whrch; ’

- ‘deﬁnes the employment standards. They argued that -the petrtroners are"'

7 ; "_mrsleadmg the court by suggestmg that the term permanently unﬁt means it

is: only HIV/AIDS which .can be consrdered mcurable and therefore :

permanent’ They submrtted that accordlng to the’ Manual Assessment of
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. Medical Fltness a permanent employment standard is. one whrch in the: e

‘ opmron of the Medrcal Board, is unlrkely to- requrre revrew ‘within a” - o

. rmmmum perlod of 18 months. The defence argued that the petrtroners were'; ‘

V . sk from 1998 and 1993 respectrvely before they appeared before the

‘ Medrcal Board They argued that the Medrcal Board results could have been{, ;

quest1oned if the' petrtroners had: stayed more: ‘than 18 months wrthout berng“‘» ] '\. S

"drscharged They argued that the Manual allows the D1rector Medlcal . .

- Servrces to sit as approvmg authorrty for all Medlcal Board proceedrngs- a

' "once every two months to complete part 4'of the Forrn They subrnrtted that -

the: Drrector Medrcal Services sat to approve the Medrcal Board’s ﬁndmgsi" W

. after 6 ‘months which cannot be regarded as an unreasonable time to warrant N

. 'rnvahdattng the Medrcal Board proceedmgs n relation o Regulatron 9(3) Ll

‘ - of the: Defence Force (Regular Force) (Enlrstment and Service) Regulatrons o :

_'they submrtted that the regulatlon is good: law. whrch should be upheld by the‘ o

' court and that the pet1t10ners have failed to demonstrate how Regulatron 9 L

; (3) 1r1fr1nges upon the. rrghts and freedoms of- the serv1ce personnel 1n"1.": ‘

: relatlon to the Constrtutron of Zambra They urged the court. to’ dlSlnlSS the EE

rehef sought..

o 'On the: 3rd rehef whlch relates to the Defence Force HIV and AIDS Pohcy S

‘which they submrtted is now berng nnplernented they submitted that

o S voluntary counsellrng and ‘testing is provrded at all Defence Force health

: care facllrtles They submrtted that both petrtroners conﬁrmed that they

- ‘contlnue to receive health care and support from the Arr Force even after

k , ' retrrmg from the‘Air Force in 2002 They submrtted that there is no evrdence g

i to showt thiat the Air Commander acted contrary ito the spirit and’ mtent of the‘

stated government policy and guidelines. Th_ey argued that the 3™ relief =
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should be di_smissed more so that the petitioners did not even address it in

. their submissions.

In relatron to the fourth rehef sought, the defence argued it together with the

B 3% issue rarsed by the’ petitioners. They submrtted that it is- absurd for the - .

"petltroners to argue that srmply because they appeared in unlform at the
: Medlcal Board hearmg, ﬂ'llS means that they were fit for mlhtary dutles ‘

'They argued that this submlssron contradlcts the petltroners own wrltten -

e L statements submltted when they appeared before the Medrcal Board They

submxtted that glven the: medlcai eondrtlon of the petltloners at the time they L

‘ appeared before the Medrcal Board it was not strange that they weré. ‘
'recategorrsed They further argued that even after med1ca1 dlscharge the- ‘

rpetrtroners contmued belng sick. They pomted out that 1n DMM16 found in-

“the- Affidavit 1n Support of the Respondent’ Supplementary

" ',(Contemporaneous) Documents there 1s a copy -of the letter, from_

o 'Lrvmgstone General Hosprtal dated 7h December 2002 showmg that. the 1™ o

e ?'-petltloner needed K3() 000 OOO to undergo treatment in Zlmbabwe or South

L Afrlca They also alluded to SK16 in the 1 petitioner’s afﬁdavrtfm replyl o
. dated 27Lh March 2007 whlch 1s a referral from ZAF Chmc to the ART .

) ;‘Chme at lemgstone General Hospltal T he Referral shows the 1S petrtroner,_‘ k

v had been on Vmcrrstme Sulphate and Actmomycm “for kaposrs ‘sarcoma of

' .lower extremrtles and was bemg referred for further advrce They porntedl

i :, out that this was 5 years after bemg discharged’ from ZAF In tespect of the

pet1t1oner they pomted out that in hrs Affidavit in Reply there is'a note =

marked SK20 whrch was ‘a referral to SEPO Centre requestmg for therr.rf
assrstanee_andthat this was on 8" _May 2003 whrch_rs 8 months after being
diseharged from the Zambia Air Force. The defence argued that there is - »
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S therefore sufﬁclent ev1dence to.show that the petitioners remamed medrcally

" unfit fora long trrne after therr dxscharge They submitted that itis absurd for
the ls pet1t1oner to-produce a certificate dated lst May 2008 from the, Zamblaf _

) ‘Federatron of Employers showing that he was a drscrphned worker. Agaln o

Cthe 2™ petrtloner produced a letter from Chma GEO Engrneerrng' L

' ‘yk‘Corporatron hlS former employers dated 10® June 2008. The argument by

the defence is. that both of - these documents aré not medical ﬁtness
certrﬁcates showrng that the petrtloners are fit for 1n111tary duty. The defence
'v‘prayed that the court drsmlsses the 4% rehef sought which they state 1s_: ‘

frelated to the 3rd and 4th 1ssue rarsed in the petltroners subm1ssrons

o . -The defence argued the 5th and 6™ rehefs together They submrtted that

i ,damages ca, only be clalmed for civil wrongs both in contract and in tort:

. They argued that the petrtloners have not shown what breach Was caused to; -

“theit contract of. employrnent or what personal 1nJury or pain they are

s currently suffermg Accordlng to the defence, the pubhcrty that this petrtron

has recerved at: the mstrgatron of the pet1t1oners in the print and electronrc

e "medra, shows that thelr motivation for commencrng legal proceedmgs is not «

K based on pr1n01ple or legal grounds. They submrtted that the discharge of thet S

' . petitioners was done w1t}nn the .confines of the law after they appeared" e

jbefore a duly constrtuted Medical Board whrch found thein unfit for rnlhtary

~ service ‘and discharged them accordmgly in terms of the provrsrons of

R B Regulatron 9 3). of the Defence Force (Regular Force) (Enllstment and

i Servrce) Regulatrons of the Defence Act. The defence argued that the clarrn '

. forTost :epportun‘ity 10 continue workihg‘when they were decl'ared dnﬁt for:. 7 g

-all forrns of 1n111tary dutres is rnlsconcerved and that the prayer for these -

\ ,rehefs should be dlsmrssed
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. The defenee concluded by urging the court to dismiss the petition with costs.

l'I‘haVe' considered the evidénce before me and the- submissions by learned
counsels “for both partles 1 .am mdebted to. thern for their very helpful_ ‘

submrsswns and in- depth research

’ *From the outset I would like to pomt out that it is trite law that he Who
X lalleges must prove and in thls case the burden is on, the pet1t10ners 10 prove‘ ’
. their case on a preponderance of probablhty The rules of procedure demand

C g that partles be bound by thelr pleadmgs Tn Byrne vs. Kanweka (5) the court =

sald “Fundamentally, of course partles are bound by the1r pleadrngs and L

- ‘ev1dence outs1de ithe - pleadtngs Would ordmanly be excluded as.

,1nadm1ssrble » In thrs case, it is in the petttron where the Petrtroners have

g spec1ﬁed thelr clarm or prayer Surprlsmgly, counsel for: the petltloners in .-

~"hig, subn'nssrons departed from the reliefs sought in the petmon and. urged_ '

' 'the court to determme the ﬁve issues mentloned herern He has completely ”

oy 1gnored the prayer n the petrtron In reply, the. defence decided to focus on™

‘ {,the prayers in the petltlon and rightly so, and argued them together with the -

o _‘1ssues ra1sed iri the petrtroners submlsswns As the defence observed in thelr' 3
"submlssrons 1t 1s not clear whether the petlttoners have abandoped ‘the

"rehefs sought in the petltlon as they completely left them out and

'concentrated on the fivei 1ssues Wthh they want thls court to determine. This

’ krnd of" departure from the pleadmgs at. submlsswn stage cannot be
E encouraged as-it tends to. confuse mattets. It would have been prudent and

orderly for learned counsel for the petrtloner to address the five' 1ssues wrthmt " '

his arguments under any of the reliefs sought in the petition. I cannot 1gnore B

- the prayers (rellefs sought) in the - petltron and merely‘address the five i issues
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' raised by the pefitioners in isolation. This would be a misdirection on my
part. In my view, this court is obliged to determine the prayers in the petition
a8 pleaded of course, the: petltloners had the opt1on from the outset of these

' ')proceedmgs to clearly show that these five issues were the jssues at the heart

- of this petrtron instead of bringing " these quest1ons at the stage . of

o submrssrons At the same trme I bear in mind that the pet1’uoners addressed

, these questlons partly durmg the1r evidence . and in cross- exammatlon,
: however it was not clear that these were: the quest1ons at the heart of the
i matter To this end I must say that the petltloners have been unfair 1o the
B respondents who have had to respond to these | 1ssues in therr submissions as_-

7 .j‘well these.pleaded spemﬁcally in the petl_tron.,»,,, o " .

 Turning to- the main matter 1t is not “in dlspute that the petltloners were ]

L drscharged from ZAF in October 2002. Tt is not in d1spute that prior to their

o .drscharge they attended before a Medical Board which found them to be

j_unﬁt to perform all forms ‘of mlhtary dutles and recommended for the1r.,

N - discharge on medrcal grounds pursuant to Regulatron 9 (3) of the Defence

" Force (Regular Force) GEnhstment and Serv1ce) Regulauons It is. not 1n_b o

3 :d1spute that aﬁer appearing before the Medical Board the peutroners were

S 'among those who. were ordered tbrough a Station Routme Order to submitto

Sa medlcal check up It is also not i in dlspute that the medrcal check up ;

g mcluded blood tests. It is’ also not 1n dlspute that the pet1t10ners are st1ll § R

-attending the. ZAF Chmc where they are accessmg free ARV, Itis also not “ -

‘ in dlspute that followrng the1r dlscharge i1 2001, the petrtroners Were pa1d'..<.)'

L their: terrmnal benefits in- full Itis noteworthy that after therr discharge; they i

- later found employment in vanous mstrtutlons
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‘Firstly, (a)the petitioners pray that it may be determined-and declared that the .-
- respondent’s decision to subject them to. mandatory and compulsory medical test
" and examinations including HEV/AIDS withott their éxpréss and/or informed -
~consent as-well:as pre and 'post test counselling L L
i) is ‘nltra vires Article 11 of the Constitution of Zambia

. i) Is.a violation of the petitioners’ right to personal liberty under Article 13 of the
" Constitution of Zambia - S S S
)T Vidlated':the,,péti_tiohers’ right fo protection from inhuman and degrading -
treatment guarantéed under Article 15 of the Constitution. of Zambia

"~ iv) Was.a violation of the petitioners’ right to privacy-guaranteed under Article 17
_ of the Constitution of Zambia o R
.} Constituted a violation of their righits to adequate medical and health facilities-

and'to-equal and adéquate educational opportunities in all fields and at all levels s

~ provided for.under Article 112 (d) and (¢) of the Constitution of Zambis.

I will at the saime time deal with the 1" and 2" issues which in my view are -

related to this question. The‘p_etitionérsy’, evidence on-this aspect which wqé'

*_supported by PW3 was thai there was afStatioh Routine Order by the Station o .

_-Commander LiVithfohé which 'cdmpeﬂcd?them_tio aﬁend'xﬁedical check up -
- atthe Clinip:'; In the Words of Dr. Matipa: : :

: “ZAF approved oi]i“ recommendatidn and both ka them were discharged on -medical’
grounds: In the‘intervening period before discharge - when T came fo.ZAF Livingstone T -

. noticed the number of personnel that were not doing well interms of health: That'was the

U gouniselling..... :

" fime when in the country we.saw the coming in of ARV and the' ZAF was spearheading:

this-issue and considering my responsibility as Station 'Me;dica‘l Officer looking after the
" healéh -of personnel ‘and. their families; I asked .the Director ‘of Medical: Services.to -

~ ‘consider supporting us in terms of providing. ARVs. He gave us a go ahead and we .
- arranged ‘a programme ‘for all ‘staff’ that were. not doing" well to undergo testing and

" In cross-examination he said:

" “We had 4 situation where ZAF swas burying every week and we had to take action to .

. “stop this and the measures; which were put in place have helped ZAF.even up to the time I -
left.”...In ntost cases T looked at them- and recommended. for counselling. I took-into
" account their ‘condition and history. It was. necessary to help our personnel and have .~

" Swoikers Who w,ér‘e healthy.”™
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3 Dr. Mulele CRWZ) explalned that there were four types of Medlcal ’
'Assessment or exammatlons in the Defence Forces and this i is not in d1spute _
k:However the petrtroners evidence is that ‘the medrcal exarmnatron whreh‘
they underwent followmg the postmg of the Stat1on Routme Order Wwas ot

an annual . med1cal ‘assessment and thrs is ‘my ﬁndmg The medrcal

‘ exammatron in 1ssue whrch resulted in therr blood bemg extracted and Wthh e

: accordmg to them was an unusual one, was done after the’ Medrcal Board

made the recommendatron that they be dlscharged on medlcal grounds In .‘

i ‘any event Dr. Matrpa has not- demed that blood samples were taken from the -

SR came out clearly n h1s ev1denee

- petrtroners and that he conducted the medical check- up-after the petrtroners

had appeared before the Medrcal Board and- before the ﬁnal dec1s1on fo.

; drscharge them was eommumcated 1 ﬁnd however that there is no ev1dence e

to support the argument that the petrtroners were ‘targetted’ or that this * -

' exer01se was a “deliberate and 1ntent1onal enterpnse authorised by the ZAF

B Commander as argued by the petmoners As Statron Medrcal Ofﬁcer Dr.

?Matrpa was responsrble for the well bemg of ZAF personnel and therr[ -

- fannhes At the same tnne it cannot be denied that whatever Dr. Matrpa did 0

-"carrled the blessmg of- h1s superrors w1th whom he had consulted and thrs-: .
B . [

1 must say that 1 was surpnsed to hear Dr. Matrpa state that the pe‘ntroners_ -

went through pre—test counselhng and post-counselhng Thrs is because the - = )

‘defence did not' take . the - petmoners to task on th1s issue m cross-. .

o examination. The. defence did not address the question of mandatory testmg .

Loin therr cross—exam1natron of the_petmoners, yet this issue was ra1sed by bo_th :
; f*p.etitioners in- their evidence. The petitioners’  evidence on this ‘issue
' remained unchallenged. Listening to Dr. Matipa, it was clear to me that he
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“observed that there were some sick looking personnel in ZAF -and some. _
were dy1ng and therefore he dec1ded to intervene and take measures, byt :
» . getting some, lrke the pet1t10ners tested based on his own diagnosis. Qurte -
: :clearly and with good mtentrons Dr Matrpa set out to have ‘the ZAF )
lpers‘onnel who were unwell tested for HIV to save their llves and as the .
defence have pointed out - the 2™ Petitioner expres’hed his gratitude as he .

" acknowledged that h1s life was preserved through the treatment commenced'
by Dr. Matrpa Indeed What is‘in issue 1n ‘my view is not that the medical
exarnrnatron 1tself Was oompulsory but the fact that it included an HIV test
which was taken wrthout the petltloners rnformed consent. I am- aware, as e
'alluded to by the «defence, that in this country, the Employment Act allow,s |
”appllcants for employment to undergo compulsory medlcal exarmnatlons
';Thls is also the same for those who are- applylng for a drrvers llcence and 50

‘ on: As the petltroners stated in their- evrdence they found ‘the procedurel ‘

RN strange because therr blood sample was  taken Wwhich had ‘ot happened

‘before in prevmus med1cal examrnatrons "Of course, if any testrng is done7 ;

wrthout someone ’s consent it means it ‘is mandatory And since the S

k, petrtloners wete: not cross- exammed on thrs 1mportant pomt of rnandatoryf .

;'”testlng,o as 1. listened- to Dr. Matlpa I realrsed that hrs evrdence that the!;

”petrtloners were counselled before and after’. belng tested was anr

" -"afterthought In Lewamka and Others Vvs., Chlluba (2) cited by the G

petltloners Lewamka JatPage 135 sard

: J“The questron of conisent is of cardrnal 1mportance and was consrdered by the House of
“Lords in the case of Sv.S which 1 have already referred-to. and T-would like to quote from’

the speech of Lord Reid at ‘page 111:“I mitst iow exantine the present légal position with

” regard to/ blood tests. There-is:no doubt that-a pefson of full age and capac1ty cannot be.

“ordered to uridergo a blood: test against his will. In my view, the reason is ot that he |

" ought not to be required to furtish evidence which may tell against him. By d1scovery o S

documents and in other ways the law often does this. The real reason is that English law
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. .'goes to great lengths to protect a person of fall -age and c'apacitj from interference with ‘
- -his personal liberty. We have too often seen freedom disappear in-other countries not

only by coup d"etat but by gradual erosion; and often’ itis thé first step that counts. So'it ~

- would be unwisé to make even minor concessions. It is-true that the ‘matter s regarded

© differently -in. the United - States. We -were referred to a number. of state. enactments -

. authorising ‘the. courts 0. order adults to submit to blood tests. They may. feel that this is

" * safebecause of their. geographical position, size, power or.resources. or because they have - -, -

g wrrtten Constitution:; ~But ‘here parhament has ciearly endorsed ‘our view by the

" : prov1s1on ofS 21 (1) of the’ 1969 Act”

| ‘vChrrwa J at Page 129 sa1d

o "‘It was also argued that this is an rmportant constrtutlonal issue touchmg on the office of

“the President of the hation, I hold the view that the more Amportant the issue is, the:more
. stringent proof ate demanded arid the importance of the issue cannot be used {o-induce

- amount to an 1nfr1ngement of dn individual right or prrvﬂeges For the foregorng reasons,

. _ T would refiise’ the apphcatlon to drrect the respondent to-give a ‘blood sample or-other ~=" a

> body trssue for exarmnatron

g Gomg by-the above authorrty, the Supreme Court recognrsed that extractrng'
“a blood sample from any person w1thout hlS or her consent 1nfr1nged
mderdual nghts They refused to grant the apphca‘non to compel the,, :

respondent to go for a DNA test. Thls case -underscores the stand that

freedoms enshrlned in our Constltutron Thrs court is at large to consrder and

s ’take mto account provrsrons of 1nternatrona1 1nstrurnents and declded cases] S

1n other countrres The Zambran courts are not operatmg in 1solat10n, and any

‘ 1’jdec1sron made by other courts on any. aspect of the law is worth consrderrng B

: In Sata vs. The Post Newspapers (6) clted by: ME. Mulenga, Ngulube CJ as. ‘, '

: he then Was sard

- .the. court. to exercise a non-existent -inhérent jurisdiction and which wher used may. -

Rl VZamblan coutts - have taken on -issues touchlng fundarnental rights and o

Sa

. “T make reference to the intetnational . 1nstruments because I am aware of a growing
. ‘movement towards-acceptance of the domestic apphcatlon of international human- rights

 norms not.only to assist 1o tesolve any doubtfill issues in the interpretation of domestic

law"in domestic htlgatron but -also because the opinions of other senior courts in the i
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various Jurrsdrctrons deallng wrth a; srmrlar problem tend to have a persuasrve value. At -

- -“the very least, consideration. of such decisions may help us to formuldte ‘our-own ‘
< “preferred direction which, given the context of our owi situation arid the-state of our oW

. "laws may be drfferent toa 1esser or-greater extent,”

o In this ﬁrst issue under dlscussron the quest1on of 1nformed consent 1s '

‘ oardlna'l The case of Airédale NHS Trust vs. Bland (7) clearly supports the S

a fpetltroners case that they Were in a-position to make thelr own decrsron ‘

: whether or not 10. have an’ HIV test. Therefore, the question of what was 1n-"

the best 1nterest of the petrtroners cannot be an 1ssue in thrs case In Alredale o

i'NHS Trust vs. ‘Bland (7) the story 'was dlfferent smce Anthony Bland:—
__+lacked the capaolty to give consent to medrcal treatment TIn. the case under o

consrderatron, there is no- evrdence to show that the petrtroners were unable_

. _;'f’to ‘give therr consent to undergo an HIV test As I have found Dr Matrpa S

formed his own rned1ca1 oprnron because of the condltron of the petrtroners

and decided that they should have an HIV test and he went ahead and - '

o arranged for the- same and when the results came. out he proceeded to put -

'.r*them On ARVS wrthout mforrnlng thern Lord Mustrll at Page 8%39 1n the ‘:,

ER Arredale NHS Trust vs. Bland (7) case sa1d

I the patient is capable of makmg a decrsron on. whether 10 permrt treatment and decrdes : o .
" pot-to permit it his choice must be obeyed, even if on-any objective view it is contrary to

) © His best iriterests. A doctor has no right to proceed in the facé.of objéction, even if it rs v _' '

V iplarn to all, 1ncludrng the patrent that adverse consequences and death will.or rnay ensue

“Indeed th1s is how 1mportant consent is. and in the case of HIV testrng, we

- are referrmg to: not only to consent but 1nformed consent Ttis poss1b1e that

+- someone can give therr consent wrthout knowrng and understandmg fully -

what they are oonsentlng to This was precrsely the issue the; House of Lords i

:'dealt with i in Chester vs. Afshar (8) where the patrent ¢onsented to a rrsky -

.
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: operatron yet she was ot Warned of the rrsk mvolved It 1s now an",

o acceptable fact that an informed dec1sron is the best dec1s1on that-any person

‘_'can make on any issue touchlng thelr llves In Diau vs. Botswana Bulldrng‘ o

A ,Socrety (3) Whlch mvolved a woman who refused o undergo an HIV: test the '

: Vcourt had tlns o say

“Informed congent is premrsed on the view that the person to be tested is the master ofhis’
own life and-body: In'the premises it should follow that the ultimate décision whether o .

' -not o’ test Ties with. him or her; ot the employer not.even ‘the- medical doctor The
.- purpose’ *of“informed consent is to honour a person s r1ght to self determ1nat1on and o

. "’freedom of chorce

T cannot agree more. Further in Auckland Area Health Board V.. A. G (9)

. '_Tvat 245 (clted in. Re A (chlldren) (conjomed twms surglcal separatlon (10) '
“Thomas J said: '

o ,"‘Human d1gn1ty and personal pnvacy belong t0 every person whether hvmg or dymg
3 Turmng to The Afrlcan Charter on Human and Peoples R1ghts 1t prov1des

; Artrcle 4: Human berngs are mvxolable Every human be1ng shall be entitled to respect 'i ‘

o for his hfe and- the- 1ntegr1ty of his person No one may be. a.rbrtrarrly deprived ‘of thrs i

e right.

St Article 5:. Every 1nd1v1dual shall have the right to the respect of the dlgmty 1nherent ina- :
- human béing-and to the’ recognition of his legal status.-All forms of. explmt&txon and -
% '_5;,degradat1on of man partlcularly slavery, slave trade; torture cruel mhuman or, degradmg =

S pumshment and treatment shall be proh1b1ted

fThe Internatlonal Covenant on C1v1l and Pol1t1cal Rrghts adds its' own voiee ©

k’;to th1s 1mportant subJect of fundamental rights and freedoms ‘and the' L

. preservatron ofa person s dxgmty and 1ntegr1ty Each one - of'us has a rrght to ;o

“make our own chorces Specrﬁcally, our owi - Constrtutron provrdes 1nf_

k. ;"\Artrcle 15 that

S “A person shall not be subjected to torture of 10 mhumcm or degmdmg pumslunent or’
: .other hke treatment” (1tahcs 'mne) ‘
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 Asticle 17 (1) reads:

rExcept with his own consent a person shall not be sub]ected fo-the search of hts person '

. _or hlS property or the entry by others on his premlses > (italics mme)

Jam cqnvmced that no pre and post counselhng ‘was done because 1f thrs‘ '

. was the ‘case, the defence Would have made thrs an ‘issue 1n cross-

‘ -exammatlon The defence concentrated mamly on provmg that the

o fpetltloners were drscharged because of therr rnedlcal condrtron and not.

' 'because they were HIV posmve At. the same tlme T must say that Dr. ;

' "Manpa 's ev1dence on: thrs aspect was not convmcrng and it is- Clear that he . *

B -decided that the: petxtroners should; have an: HIV test because of their. rnedlcaI: .

- i hrstory rand,condrt_lon at the t1n1e. I_ﬁnd» that the petrnoners were sub]ected o

AR Zrnandatory'teSting vvith'out ‘their consent and that they ‘were put on* ARVs o

i unknowmgly This wasa grave error on the part of the doctor. Havmug regard . '

o the authorities c1ted herern I find that the petrtloners rrght to protectron-f :

o from mhurnan and degradmg treatrnent under Artlcle 15 the rrght 10 prlvacy “ o

.under Article 17 were Vlolated T must hasten to note that after the pet1t10nersf‘

T were put on ARV they responded posrtlvely to the treatrnent and this is . -

- ':‘l;gorng by their own ev1dence but thrs does not’ take away the fact that thelr,,; '

L 'ﬁmdamental rrghts to’ prrvacy and protectron from inhuman treatrnent Were"’ .

o ;nfrrnged

[ "‘The other 1ssue rarsed by Mr Mulenga is that the petltloners were put on g .

;‘I-:ARVs wrthout rece1v1ng the necessary adherence counselhng thereby -

g _vrolatmg therr rights. under the Constltutlon and other mternatlonal K

':“‘;-51nstruments The 1% petltloner s-evidence was that he stopped taklng the

o ,medlcatron after iwo rnonths and the petltroners warit to put the blame on the
2 . .
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‘ 'doctor ‘On this point,’ 1 must find that thrs is not true Dr. Mat1pa Wwas very ;
,.concemed about the well- bemg of the petitioners hence ‘his decision to put
:thern on ARVs and 1 cannot 1mag1ne that the very person who decrded to’

"*save ‘their- l1ves would- merely prescrrbe medtcatlon w1thout giving: the

necessary- counsel Taking into. account the crrcumstances of this case, 1

. ;‘beheve the evrdence of.the doctor on thrs pomt and I take the view that it is -

o ‘probable that the 1% petltloner after feehng better decided to abandon takmg - )

e the medlcme - if 1ndeed he did: In fact on th1s pomt it was Dr Matrpa s

: evrdence that he managed the petmoners up to 2003 and this was. after they -

were drscharged Baswally, the 1 pet1t10ner wants the court.to belreve that |

. khe only’ resumed takmg ARVS in 2005 when the: same was prescnbed to him

B : at the Kahngahnga Cllmc Yet both petltroners told Dr. Walubrta that they"

i “were on ARVs smce 2002 The submrssmn by the petrtroners that they were :

not g1ven adherence counselllng is not tenable under the c1rcumstances

‘The petrtroners also cla1m that they suffered a vrolatron of therr rrghts 10
: adequate ‘medical-and health facilities and to equal and adequate educatlonal"

i ,opportumtres in-all ﬁelds and at all levels as provrded for under Article 1121" s

',(d) of the Constrtutlon The pet1t1oners testlﬁed to how the respondent has.

Ak assrsted them over the years by prov1d1ng med1cal treatment In fact the Z"d‘ L

i pet1t1oner pald trrbute to the respondent and he explzuned that he strll prefers] 5

to attend treatment’ at the respondent’s cl1nlc, because itis more conducwe
. than other government clinics. With regard to thrs claim,’ the Cons’ututxon ’

makes 1t clear in Art1cle 111 that the Directive Prmcrples of State Polrcy set

: out in Part X of the Const1tut10n shall not be Just1c1able and shall not be .

v legally enforceable by themselves The petltloners have argued that in th1s o

“  case, the D1rect1ves are ot relied upon “by themselves and that th1s makes
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: ithem legally enforceable 1 do not agree The petrtroners have’ shown 10
evrdence to- support the argument that therr rrghts under Article 112 were
Jnfnnged The: court is not-in position. to make a declaratron whrch is not k

: ‘_supported by ev1dence Thrs part of the ¢laim has no. ment and it must fall
The second prayer by the -petitioners is: That it may be determmed and declared.. -
“that the. respondent’s decision :to discharge -and/or  exclude the petitioners: on:.

~account of their HIV/AIDS status on medical grounds premised on Section 9 (3) of PR

‘the- Defence F orce(Regular Force) (Enllstment and “Service) Regulatxons, Third

‘Schedule Serial No. (xvi) was and is ultra vires the ‘Constitution of Zambia, the - R

- Universal Declaiation . of Human Rights, -the. Afrlcan ‘Charter-on. Human and_
i People ] nghts and the Internatlonal Covenant on Cwnl and Polltrcal nghts in that

; 1)t v101ates the fundamental nghts and freedoms guaranteed under Artrcle 11 of the ST

- Constitution of Zambia, - - :
~di) itdsa violatior of the Petitioners’ rrght to freely assocrate guaranteed under Artrcle
21 of the.Constitution.of Zambia.

o n]) it is discriminatory and-a violation-of ‘their right to’ protectlon from disciimination on -

“account of their HIV/AIDS status guaranteed under Article 23 of the Constltutron of.
Zamibia, : .

o 1v} it constituted- a Vlolatxon of thelr right to secure and adequate means of hvehhood andv o

" opportynity to obtam employment recogmzed under Artrcle 112 (c) of the Constltutron R

| oof Zambia., - &

" )it violated theit right as dlsadvantaged persons to somal beneﬁts and amenltres as are f
surtable to therr needs and are Just and equltable

Thrs prayer is obvrously connected and is basmally the same as the 5® issue o

o ralsed by ‘the petltroners ie. whether or- not the decrsron to’ dlscharge the\v -
: i“petrtroners was’ based -on therr HIV status, The petitioners base therr'-
) argument on the med1ca1 ev1dence on record and on the general attltude of s

. the respondent before and after they Were tested for HIV

s * At-the time the petltroners appeared before the Med1ca1 Board thxs is what i EIh

ﬁthe ISt petrtroner presented in writing:.

' :The problem Ihave is swelhng of the rrght leg from the knee joining downwards up to .
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the toes. The other problem is pain in the bones especially in the pelvw joint, knee joints. .
“and other bones from the kriee. going downwards. The. pain nom:ally becomes severeif I

happen to-stand for a long time or if I walk a distance. This started in 1998 when I was'a

bandsman. T was exposed to “standing for a long time and walking. Since 1998 the paln'

. ‘has become permanent and: the swelling has now worsened, One side of the leg is now . -

becoming ‘hard that is when the SMO lemgstone referred’ me to Livingstone General
. and diagnosed and said’ it is first impression KS. As at.now I' cant even work ‘properly

J: because of severe pain-and swellmg of the legand T was told that XS.normally reoccurs

. “after a-certain -perjod- In'my opinion the- cause of the disease was standmg for a long tnne

" Cignd rharching whlch resulted in the swelling of the leg and latet severe pam

s e . . - ) . . ‘A.’V‘

- Clearly, the 1* petltloner s condltron had- been persrstent since- 1998 and he' S

*had been: attended | 1o by doctors but he: concedes in his-own statement above

: _that his conchtron was worsenmg In the oplmon ofthe doctors he was found"‘
2 to be unfit for all forms of mrhtary duties and hence the 1ecommendatlon for . ‘

- 'lns drscharge
" ‘Turning to the 2™ oetitioner this i_s“-Wh’ett he wrote:, -

" Fhave two drsabrhtres on my body The ﬁrst dlsabrlrty is rny right leg whrch contlnues fo.

4 swell This started in 1993 when T was a drill instructer ‘at ‘ground: training school in -

y Kabwe: I was taking my students in Drill lessons when one day whilst at-the same’
i school(GTS) 1 statted- feeling: 'some “sharp: painin my-leg. This -pain contrcnued ‘and -
eventually my leg started swelling. T was first admitted to-the school sick ‘quarters. Then T+~

e later went to''Ndola Central Hospital. I thén went'to ChikanKata Hospital - for the same -

problem: After undergomg these treatments, I improved and I 'started weating shoes. Now .
currently the problem am facrng with my leg isthat when-it is very cold I experlence alot. .
':’of paifi-in my leg until 1 get some pam killers. Also when it is very hot I experienceithe
" same péin. When'I walk around for sometime it swells-and it reduces the swelling when I e
‘ ;taken a long rest, as'at now I live on dlfferent pam klllers for me to operate

The second disability is on'my forehead This started whilst operating as a provost at the
--main gate in' ZAF Livingstone. It was durmg this period that I discovered a swelling on
" my right side of my forchead, stayed with that-swelling -for sometime- and T reported
myself to station sick quartess. 1 received treatment and the swelling couldn’t go away. I -
later travelled to Chikankata Hospltal and by this time the swelling burst and puss:started . - -

“coming out on my" forehead Also there was sore smelly puss which continued coming’
~ > 6ut of my.nose. I started experiencing brokings in my nostrils until 1999 when I was first

teferred to MSMH. for thé same problem. Tt was also this period that PTB was dragnosed
on'me. So as at now 1 experrence some persrstent blockage in fny nostrils and later
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. followed by headache The doctor for ENT was supposed to wrrte a letter to thrs locatlon
but it hasn t come yet....”

Again, 1t is clear from the narratron abovethat the 2“d petrtroner s medroal :
o condrtron was deterroratrng from 1993. Evrdence from DDM2 whreh isot

in drspute is that the Z"d petitioner appeared before a Medrcal Board on 2%

e ~Apr1l 1995 and thrs is what he wrote in his statement to the Medical Board

“It was in August 1993 -when I drscovered that iy right leg had started swelhng At ﬁrst 1
took it that it was just somethlng which would go away, I reported the case to, school sick.”

-quarters whete T got-admitied . since that time, the problem has persisted. It has been on. ©

“and off hence making me- unable to be in-shoes and farlmg to walk properly And as for |

ks jthe pam it has falled to go off™ "

The Medieal Board at ‘that time decided 'that»the Z“d petitioner was ‘only ﬁt
“for limited dutles The Drrector of Medical Services agreed wrth the Medlcal.

'Board’s recornrnendatrons and advised that the 2nd p etitioner should not: .-

partlcrpate m sports parades and guard dutres and further advrsed that he
= should go on leave for 60 days ‘to help inthe: healrng process

" The next Medrcal Board he attended is‘the one in issue, whrch recommended ’, )

P for his drscharge from the 1n1htary In thrs case, Dr. Matrpa 1nd1cated o the R

. form that the 2m petrtroner still had parn in his rrght leg and the problem. of _
puss drscharge from the nostrlls was, still present Although the 2™ petrtlonerx. )
“in"his evrdenoe portrayed that he was enjoyrng good ‘health at the tirhe -he

‘_ attended’ the Medrcal Board his own’ statement submrtted to the Medical

i [Board shows to the contrary The -State alleged that the 2™ petrtloner

L requested for- the drscharge on medrcal grounds However the 2™ petrtroner v

'demed ever requestmg for the drscharge and T must say that 1t would have

49



‘been better 1f the Z“d petltloner was requested to put it in wrrtrng As 1t is Dr

L Matrpa and the Medlcal Board have no proof that he requested for the samev

“since he d1d not mclude 1t 1n h1s own Wr1tten statement This means that he

must be grven the beneﬁt of doubt

' _ On the 'other hand, there is: ample ev1dence to show that the ﬁndrngs of the ‘ s

. "Med1cal Board were not unreasonable havmg regard to the Z“d pet1t1oner s
med1cal ‘history. He admrtted having been unwell smce 1993 and his own

. statement in October 2001 shows that he had not 1rnpr0ved but rather was

o 'gettrng worse In their assessment of the Z“d petltloner in 1995 the’ Medlcal__', o

'Board recategonsed the 2“ petltroner and assessed him in category A4G4 .

, However ine 2001 after appearmg before the Medlcal Board ‘his medrcal :

: V'ﬁtness dropped to A4G5 whlch meant he was not ﬁt for mlhtary dutres

It is not m dlspute tha’c the petltroners were drscharged under Regulatron 9 S

; ,,7(3) of the Defence Force CRegular Force) (Enhstment and Servxce)
of Regulatlons of the Defence Act It provrdes as follows ‘

i

LA solcher may be drscharged from the Regular Force at any t1me durmg his -service in
" such force ‘upon‘anyof the grounds set out il column 1 of the Third Schedule, subject to -
‘. the spec1al instruction appearlng opposite thereto in:Column; 2 of the said schedule and, :

. for the purposesof section twenty-one of the Act, the person specified opposite.thereto in -~
. - Columin 3 of the ‘said- schedule shall be competent m111tary authonty for the purpose

specified in Column I thereof

“ "Serial (xvi) states: - : o »
- " Cauge of drscharg Permanently mcdlcally unfit for mllltary service. . : :
" Special TInstructionis: A soldier will be discharged under this serial ifhe is medrcally usfit ;

“ 7 for any fortm of servrce in the Regular Force and is likely 1o remam so permanently

authorlt to authofise discharge

> Competent milit

5 : ' Commander actrng on advrce of medrcal authontres S

- In my" cons1dered v1ew, the key word is ‘lzkely meaning that the soldler is"-

L ‘lrkely 10 remain $o permanently While I agree (and 1 have alluded to th1s
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i above) that the pet1troners were only tested for HIV after they appeared.r' '

before the Medical Board it is clear that because of‘their condition whrch :

: Dr Matrpa felt was, deter1orat1ng, he tested them for HIV and put them on -

ARVs and therr own evrdence is that they began to- rmprove From: the: facts

(it s, clear that at the trme When the pet1t10ners appeared- before the Medical »

* " Board,’ the doctors were of the ‘opinion that the medlcal condrtron of the
' _ petrtloners was ‘hkely to remam permanent’ consrdermg therr medlcal,

”,VhIStOI”y T . S P R ‘ o

: ‘Under thrs ‘head, the defence also referred the ‘court to the Zambra Air: Force ‘. fv

: ‘Manual Assessment of Medlcal Frtness (APZZ701) They argued that it 1s'

; not correct 10! suggest that - the term permanently unﬁt’ refers. only to,

i HIV/AIDS whroh m the. petrtloners submrssron is the only ‘drsease that can - |

L be termed mcurable and therefore permanent d The ZAF’ Manual has 1ts‘4'
et ‘

own defrmtron of what can be termed ‘temporal or- perrnanent No doubt ‘

L ,,every mstrtutron has 1ts Gwn standards of assessment and in th1s case Zambla-;_, R

Air Force has laid gurdehnes as to the way. assessments are carrred out. Ini -

er'rr-‘fact thls explarns why Dr Walubrta (PWS) could not understand the

g assessment done by the Medrcal Board In the Foreword of the Manpal 1t is

o vstated in paragraph 5 that

“in the mterest of cfﬁmency, i’t is essential that all-officérs and- men should have some

- 1knowledge of not only what the medical and executive ‘branches of the Air Force require’

"+ of'them miedically but also to “know the medical standards they are expected to achieve at
- whatever level of theit -employment in the Zambia-Air Force. With this in mind itis °

. ", “hoped then'that the manual will serve as a guide to all staff at‘all levels-and.branches of - .
S t_he Air Force asa .book of referenCe whenever such personnel are in doubt.” ‘ .

VkiFor the hnd petrtloner in 1995 he was graded A4G4 which is fa temporary» -

employment standard’ whrch is awarded When there are- medrcal mdlcatlons
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that,. a significant change in the ‘individual’s- condition is. likely to occur
- "within 18 ‘months. H"Probably, the Station MediCal' Officer expeCted 'so'me‘ e
: ‘srgmﬁcant posrtrve change in the Z“d petrtroner S medlcal condition but -

. i
e instead h1s condition had ~worsened by the time he appeared ‘before. the

o -’ B} Medlcal Board i m 2001. And going by the condrtron of the 2n petltroner the v

" doctors .found h1m unﬁt for. all forms of mrhtary dutles Lookmg at the e

S " provrsmns of the Thlrd Schedule Serial No. (xvr) of- the Defence Force S

o (Regular Force) (Enhstment and Serv1ce) Regulatlons itis trnportant to note';'_

" that the standards are ment1oned therem Wlthout doubt the deﬁmtmn of_d. :

'A_dlsablhty is drfferent in- the mrhtary and thrs was “also explamed by Dr R

e - ‘Matlpa and Mulela Accordrng to Dr: Walublta (PWS) ‘disabﬂlty is 1oss of -

"iynormal functron of a body part elther temporal or: permanent He gave an

N example of a temporal d1sab111ty that 1f a person. broke his arm - -this 1si-‘ e

' ".r':temporal But if 1t 1s amputated this i is.a permanent drsablhty in med1ca1

[ -f_ﬁrterms In thls case, rt has to be borne m mznd that we are talktng about: -

V*'physmal fi tness 10 perform 1m11tary dut1es in'the Zarnb1a Alr Force And I' .

'y"should Romt out that the pet1t1oners were regarded as airmen - thls questlon o

e was brought out by Mr Mulenga

. With regard to'the 1% petitioner in his statement to the Medical Board he

s stated that he had been: suffermg from 1998 and that he ‘could not work -

- properly because of severe pam and the swelhng of the leg wh1ch was now .

"-_hardemng The doctors 1nd1cated that he would: Tequire long terrn treatmentr ‘

for the problem whtch they 1dent1ﬁed to be kaposrs sarcoma In the oplmon

S ~ofithe doctors and as. per the prov1srons of the Defence Act he was unﬁt for

= all- forms of dut1es in'the Zarnbla Air Force

Gomg by, the deﬁ_mtlon in the Zambla Air Force Manual of Assessment of O
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: Medlcal F1tness, the med1cal team d1d not expect any posrtrve change in- the ‘

cond1t10n of the pet1t10ners W1th1n lS months Agarn thrs was due to the "

i’petrtroners medrcal hrstory of poor. health for. many years and th1s was
_ _evrdent in. the1r own statements to the Medical Board coupled with. that of .
'theu* doctor (RWl) Havmg read the Defence Act and the’ Regulahpns it 1s.

' :‘qu1te clear that dlscharge from the m1lrtary isnot a s1mple process hence the

. labonous procedures as the a1m is to’ keep a serv1ceman in service once

o enhsted

B I must say that hstemng to the pet1t10ners on. thls pornt they were 1ot

‘ :convmcmg though they tr1ed to 1n51st that they were drscharged because of L :

5 thelr HIV: status Indeed havmg regard to the facts of the whole case, I find )

i that - there is'no evrdence to show that the petrtloners were d1scharged

i*I*because they weré I—HV posmve The rellef sought by the pet1t1oners must, SR

L ,farl for lack of merrt and ev1dence -

, :(c) That the Honourab]e Court may determlne and declare that the dec15f0n of the -

o Zambia Air Force Commarider was-and is contrary to’ the spirit and intent of the - -,

stated” Government Policy and Guldelmes on HIV/AIDS in: so far as it relates to the T
treatmerit, atfitude. and accommodatlon ‘of - servu:emen who have been dlagnosed;‘

R with the virus that catises AIDS

g iﬂ‘:I have already found that the petltroners Wwere not drscharged because of their

,’ .;HIV status but because of thelr medrcal condltlon WhICh the doctors belleved

- was l1l<ely to remain permanent and therefore they recommended that they -
. .4,74be dlscharged frOm ZAF Dr. Mulela (RW2) d1d explarn that in fact the i,‘

,Zambra Air Force does not. dlscharge -personnel on account of their HIV o

b : 'status and that there aré'a number of staff who are strll in ZAF who are HIV o

o pos1trve It 1s 1mportant o note that at the" tlme the petrtroners Were' '

! i
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; drscharged the government pohcy on HIV/AIDS was not in plaee The o

o rrespondent has exhrbrted the Zambra Defence Force HIV and AIDS pohcy
dated January 2008 and in the Foreword the then Honourable Mmrster of
'-"Defence Mr.: George W. Mpombo MP states in para 1 that

“The Zamb1an Defence Force through Defence Foree Medrcal Services has been’ ﬁghtmg '
a relentless war . agarnst HIV and AIDS ‘epidemic ‘since. its advent in the early 1980s.
.- However, ‘the various interventions put in place to-mitigate the negative effegts of the '
_eprdemrc among service personnel and their: families have been’ implemented without an -
HIV and ATDS policy. The national HIV and AIDS policy came into effect in Juné 2005 -
©-and; smce then, the Defence Force: has been involved in consultative processes:) wrthm and -
: wrth co—operatmg partners to formulate a work place HIV and AIDS pohcy '

B - There :is hotdispute to the’fact that'the HIV/AIDS Policy only came into.';f e

‘effect after the petrtroners were drscharged Inmy. V1ew it has no bearmg on .

' uthrs petrtron The Pohcy does not have any’ retrospectrve effect The cotrt” is o

. % obhged to focus on the sifuation Whrch ‘was prevarhng before and durlng the-" o

N dlscharge of the petrtroners from mlhtary service: In any case, the- petrtroners L

_admrtted that they have contrnued smce therr drscharge to enj oy medical ;'

facrhtres at: the ZAF Chnrc Baslcally, their-being drscharged has not affected" |

*their access to treatment Wh11e 1 beheve that the Govermnent Pohcy and

Gurdehnes on HIV/AIDS has made a great 1mpact on the ﬁght agarnst

"""HIV/AI,DS thrs case is deahng wrth the . situation before the pohcy was L

' 1mp1emented and for the petrtloners to crte it'in support of their case isa . -

mrsconceptron For them to claim that therr drscharge was, premature and 7

k ‘that’ thrs was' agamst govemment policy is unacceptable for lack of ev1dence

R must also pomt out the petrtroners did not even address this clarm 1n their "

o -evrdence and the same ' Was not addressed in therr subrnrssrons This clarm N

T farls

ghe The petrtloners also argued that the respondent’s decrslon 1o drscharge and or-
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2 s - o
' exclude them on account of their HIV/AIDS status’ was ultra vires the
’_Zambian"Constitution the Universal Declaration of. Human Rights and The -
\ Afrrcan Chaiter on Human and- People s Rrghts as well as the lnternatronal_ :

= Covenant on C1V1l ‘and- Pol1trcal nghts S1nce the1r clarm that they were:

- drscharged on- account of their HIV status. has falled this argument has no

“leg to stand on 2 and. must faxl as well
The pet_ftiOners have als‘ofallege_d tha‘t Regulation 9 ) of thevDefenee Force -
(Regular v:Force)‘ (Enlistrnent and Service) 'Regulations ‘ permits the “Air

P fCommander to drscharge or exclude mrlltary personnel on medical grounds i

‘ - -on account of therr HIV status and that thrs law vrolates Articles 11, 21 and» D :

23 of the Constltutlon and other 1nternat10nal 1nstruments Havmg regard to-

,the facts of this case there is no ev1dence to this effect ‘The regulatron i

: ~Very clear and . cannot be mrsused to 1nfr1nge on- the rrghts of mrhtary N

"personnel lrvrng wrth I—HV/AIDS or: 1ndeed any other m1htary personnel m -

B general Under the sard regulatron it is the ﬁtness of the soldler ‘which -

‘.deterrmnes the ¢ourse of actron and. not necessanly the drsease And a goodf"

exarnple is-the pet1t1oners who Were reoommended for drscharge by the_ 2

= ;"_Medrcal Board before they were tested for HIV s

E (d) That this Honourable Court may determme and declare that the Petrtroners are
“eiititled” to- and/or ought to bé ‘entitled fo continue working under the Zambia Alir -

"~ Foree™ in - their- respectwe ‘ranks and Seetlons and/or departments and/or be
'tredeployed to appropriate and alternatwe, available Sections and Departments in. -

_the Military Establishment sulta'ble to their status untll such a time when they shall
. ‘have beconie Immiuno- suppressed such that they are unable to carry out thelr usual1

‘and/or alternatlve dutres )

Ia relatron to thxs c1a1m under Senal (xvr) of the Defence Force (Regular B

' ;T-IForee) (Enhstment and Servrce) Regulatrons there i is provrsron for transfer or. :

. redeployment to another department but not in the case of” soldlers who are -
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_ ‘dlscharged for berng permaneintly medrcally unﬁt for: mllltary service, ln thlS
case the doctors advrsed that -the -petitioners were unfit for all forms of
, mlhtary dufies and 1t was on this advice that the Commander drseharged the :

:V)petrtroners T wrll also- consrder the thlrd issue and fourth i issue whether the-."'

: peutroners were permanently medrcally unfit to perform their m111tary dut1es o

s i atthe ttme of the Medlcal Board proceedlngs and at the time of drscharge

‘The petrtroners argue that because they appear ed before the Medrcal Board o
in’ unrform thrs meant ‘that* they were on mrlrtary duty And that afte1 :

jiappearmg before the Medreal Board they resumed therr dut1es wrthout any A

problems As the defence’ have stated on. this pomt wearrng a un1form doesi =

e - not 1nd1cate medlcal ﬁtness or mdeed that someone is on duty. In his

: statement to the Medrcal Board the 1St petrtroner mdrcated mter aha that the

‘ ,_ipaln he had been expenencmg smce 1998 ‘had. become permanent and the o

swellmg had worsened such that he could not work properly due to severe

v":paln and swelhng of the. leg On the other hand, the o petrtroner 1ndrcated R
. -that the problem he: had started in 1993 and he explarned that he was now o »

11v1ng on pain klllers due to pain in hrs rrght leg and he also experrenced“j

Py ;,blockage in his nostrils and headaches The staternents have been reprodueed"f, o

' » s full 1n th1s Judgment The 1nformat10n was provrded to the Medlcal Board , .

T and relymg on the petltroners own statements of their condrtrons 1nclud1ng-‘.—:,i R

B 'évrdence from Dr Mat1pa and havrng regard o the. fact that the two had been; o

Ry 77-111 for some years the doctors in the1r w1sdom d1scharged thern as 1n therr,:

o oplnlon therr med1cal condition' was not hkely to- change 1n - the next 18:; .

' fmonths (as per- the provrsron in- the Manual of Medlcal Assessments) The *

: pomt is the ‘condition of the petltloners had not changed in splte of fhe -

ftreatment they were reeeavmg and I find the recommendatron made bv the' -
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. » \. . . b:
‘ "'doctors cannot be sard 10 be unreasonable The petrtroners argued that after

appearrng before the ‘Medical Board they contmued workrng and they did v;k

; not know that they were recategorrsed The role of the Med1cal Board is to :

come up Wlth recommendatrons and the final dec1s1on is made by . the'v

Commander and the Medlcal Board cannot be blamed for the delay 1n"f o

ﬁ commumcatmg the final decrsmn to the petitioners. As Dr. Mat1pa (RWl) B

‘and Dr. Mulela explamed they ‘made recommendat1ons but they d1d ot

~know whether thelr orders were followed by the supervrsors I find that the ,

© correct procedure was followed in thls case - and the respondent cannot be . 5

- 'V'Vfaulted

.‘,

' ‘H'In addltlon the 1S petltloner produced a letter of conﬁrmatton from the.,,

s ‘respondents whrch states that dunng his service in Zambla Air Force he was

' _hardworkmg, ded1cated to duty and well d1sc1pl1ned The Z“d petrtroner has' ,

also produced a reference letter dated January 2003 in which it is stated that— o

he was retrred on med1cal grounds but that he Was hardworkmg, loyal to l‘llS L

superlors and subordlnates and -was dependable I must agree with the -

L ) defence submlssmn that the two letters are not a. conﬁrmatlon of the medical .

k'-'ﬁtness of the’ petrtmners 1o perforrn mlhtary dut1es Theseare letters of

. recommendatu)n 10 would be employers and are “not helpful to the.1

i , : petlttoners case The way I see it, it s a. s1tuat1on where the petttloners‘

R 1ns1st they were ﬁt yet the doctors felt otherwrse and under the Defence Act' - i

it 1s the opmron of the doctors that cames the day Tn- fact the petttroners

e want the court to 1gnore the1r own statements made to the Medrcal Board in g‘

1 preference to the1r evrdence in whrch they clalm they were fit and should not

ihave been drscharged As far as the third i 1ssue is. concerned [ find that -

. havmg regard to the facts the petrtroners were medrcally unﬁt at the time . o
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’ vthey appeared before the Medlcal Board and’ the decrsron to drscharge them -
' cannot - be said to have been premature; rrratlonal unjustrﬁable unfair or’

: unlawful as contended by the petitioners. It is deﬁnltely not a- questron of :

s whether they are’ presently fit to carry out rrnlltary dutres but rather Whether,:: .

at that time, in ‘the oprmon of the Medrcal Board the petrtloners were .

o medrcally ﬁt to perform their mlhtary dutres

‘Turning 10 the‘question whether'the petitioners Were 'perrnanently unfit at -
time of dlscharge itis: undrsputed that followrng their appearance before the

) ‘:’Medrcal Board they contmued worklng in the Zambla Air Force The
s defence has rarsed pertrnent 1ssues wrth regard to this, questron ‘and that is
S f‘rthat there i is ev1dence that the petrtroners remamed medlcally unﬁt after therr ' 7': ,

) 'v’drscharge In th1s argument the defence contend that the petrtroners were-

k _ f'obv1ously unﬁt at: time of drscharge as therr condition did not 1rnprove long Lo

- ,after chscharge It is'not.in drspute that on 7 December 2002 Lrvrngstonex

_‘ 0 Hosprtal Wrote on behalf of the i petltroner that' he needed K30rn11110n for
R medlcal treatment in South Afr1ca Thrs letter is marked DDM16 in'the

Afﬁdavrt in Support of Respondent s Supplementary (Contemporaneous),f ..

L Docurqents and it conﬁrms thatthe 1% petrtroner was suffermg from kaposis:

‘ 'vsarcoma and now needed speerahst treatment erther in Zrmbabwe or South

- Africa, That he was on’ prescnptlon drugs for the same drsease s not, ,l ‘

W "drsputed Further as pomted out. by the- defence ‘the lSt petrtroner was,j

L ,»referred by the ZAF Chmc to the L1v1ngstone General Hospltal as he was' hes

o obvrously unwell. The Z“d petrtroner had to’ be referred by the ZAF Chn1c to’
5 :"SEPO Centre for food supplements Be that at- 1t may, . the questzon still

" rernalns whether they were unﬁt at tlme of dlscharge The petrtloners -

N fattended the Medlcal Board a year earlier and the petmoners contentron igi
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" that even if theyv had :h'ealth problem's at the time of the' Medical Bo'ard

proceedlngs thls drd not mean that the said health problems would remain . - "

_with them permanently or that their cond1t10n “would 1nterfere with thelr'
| rmhtary dutles Durmg the proceedrngs Iput the questron to Dr Mulela that
-~ would 1t not have been prudent to review the petrtloners having regard to the‘ ’
B :‘-‘lapse of trrne that 1t had taken from the time the Medical Board sat to the ‘
. ':tlrne of' dlscharge‘? He stated that' review is not avadable in ‘such cases h
- While, I believe : that a review of the medical condltlon of the petrtroners
would have been a prudent thing for the respondent to do having regard to »
‘the Iapse of time ‘am-also mrndful of the fact that the initial decision to
.drscharge them ‘was because the doctors could” not see any hope of"
s 1mprovement and were of the opmron that the petltroners were szely 10
remain. in the condrtlon they were in’ permanently In my consrdered view, I .
dos not thmk this was an unreasonable conclusron havmg regard to the

R medrea] hlstory of the petrtroners
I have to emphasrze that the oplrnon of the doctors was cardlnal in thrs case - 3

~and the dec1s1on was that the petrtloners be drscharged on medrcal grounds

It was therefore 1nconce1vable in such crrcumstances at that time to place e

% - «thern in other’ departrnents because they were unﬁt for mrlrtary service. Tn- -

'fact the pet1t10ners enjoyed a good workmg envrronment such that in. sprte of 3
_ftherr medlcal cond1t1on which they descrrbed thernselves in their statements :

to the Medrcal Board - therr super1ors ‘considered: them for promotlon and -

SR tralmng The petr’uoners cannot therefore c}alm that they were strgmatlsed S

*drscrlmrnated agarnst or treated unfalrly by the respondent before or afcer '

g -'drscharge.‘ I'do not ‘agree that thepetrtroners should_now beconsrderedp for

- re—engagement.srmp'ly because they, have been certified to be of good health
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- by;tnedic_al practitioners like Dr Walubita (PW5) or for the fact that they
.- may have enjoyed good health aftet discharge contrary to the verdict given |

by -the doctors' at the time of discharge"Unless the decision lmade by the ’

o respondent at the t1me of d1scharge was made in‘bad faith, 1 do not find any.

'reason to mterfere w1th it and order that the petmoners are ent1tled to
‘ contmue workmg in the, An Force or that they should merely have been

Vk ‘gwen llght dut1es I do not thmk the claim by the petmoners under thxs head

_;-1s pract.lcal or reallsuc ‘and if T allowed 1t I Would certamly be settmg a

'wrong precedent A do not ﬁnd any mern in the clalm and it also fa1ls

(e) That the Petltmners be awarded damages for the lost. opportumty to continue -,
i ‘workmg and en]oymg thelr rlghts and pnvxleges as employees of the’ Zambla Alr o

‘Force . . . ’ :
The petitioners‘ cantiot be aWafded damages under this head as they 'wefe riot

2 Wrongly dlscharged ﬁom the Zambla Air Force; They were d1scharged on

b medlcal grounds and as T have said I ﬁnd the demslon to have’ been Just1ﬁed?'ff: o

s ,'_‘ : due to the Inedlcal condmon of the pe‘utloners at the time. This clann must R

,therefore fa1l T - o N .,k

; (f) Thnt the Petitloners be awarded damages for: the menta] angmsh ‘emotlonal
‘dlstress and the stigma:and discrimination that they were subjected to as a result of

> the Zambia Air Force Commander’s decision-to subJect them to compulsory andf._ :

mandatory HIV. testmg and the premature termlnatlon of thexr employment

.Under thls head the ﬁrst thmg to note is that I have already stated and found

& _ that the petmoners were not prematurely d1scharged from the Zambia Air -

S Force It was' purely on medlcal grounds and within the conﬁnes of the law‘ e

" However, Ihave .ffound,that they were 1ndeed subjected to mandatory. HIV -
- testlng which was and is a violation of their fundamental rights provided - .
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under the Const1tut1on of Zambta By this action the respondent in this case, .

the Attorney-General was/rs in breach of its 1nternat10nal obhgatlons found

S m the var1ous mternat1ona1 Covenants and 1nstruments to whxch Zamb1a isa

; _ ‘31gnatory like the Afrlcan Charter on Human and Peoples nghts The State.:‘.

'Vhas argued t_hat the dlschargevWas done in accordance with the\law and that' T

B the:\peti'tioners' were ’paid their terminial benefits after: di'scha'rge'and are .

o therefore not entltled to: damages The State further argued that damages can'” .

2 only be clalrned for civil wrongs in contract and tort and that the petttloners
" havenot shown the breach caused to their contract of employment or ‘what
. ;_personal 1nJury or pam they ‘are currently suffermg In my. cons1dered view,.
“this is a case where the pet1t10ners r1ght to pr1vacy and protectton from

. 1nhuman treatment was. mfrmged and petltloners are -entitled to damagesr

‘_Otherw1se why have rlghts enshrined i in the supreme law- of the lamd Wthh B '

: ,'f;can be Vrolated at w111 w1thout redress'? Th1s certamly was not the 1ntent10n o

. -ofthe framers of our Constttutlon Accordmg to the ev1dence of Dr. Mwuya‘: -

""Imas1ku (PW4) 1f a person is- tested for HIV w1thout the1r knowledge and

: later they dlscover that they are HIV pos1t1ve this is traumatlc as the person' L

_feels mampulated and dehumamsed among other factors Both. petmoners

o Ttold: the court they suffered mental angu1sh after d1scover1ng they had been

o tested for. HIV w1thout thelr k:nowledge or consent. The questlon is what is

| a the purpose of: pre-test and post—test counselhng‘? Dr. Ima31ku (PW4)V

V’explame(i that it helps to prepare the. chent with copmg mechanismis to take -

: care of any psychologlcal trauma. like anmety, depresswn etc. In'the wordsr ) .

of Dr. Imasﬂ(u pre—test counselhng 1sa therapeutrc strategy used. to prepare

- ‘the cliént by glving h1m 1nformat10n about the test HIV test as well as.

dlscuss the consequenees of an HIV pos1t1ve result or negatlve result. Th1s .
Was not -done ‘and for, th1s the petttloners demand compensatton ,ﬁo_m the
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’State Th1s 1s a case where at the tlme when they Were subjected o

~ mandatory testmg for HIV the pet1t1oners were depnved of vital information -

f.regardlng their personal health and- thelr chgmty was lowered their prwacy o

. was invaded- w1thout their consent To an ordmary Zamb1an ora reasonable.a

’serv1cernan in the class of the petmoners this would bea shockmg d1scovery

Although this is not a case 1nvolv1ng damages for personal i mjunes the case o

:'of Mary Patrxcla Soko vs. The Attorney—General (11) can offer some

'guldehrfes on, quantum of ‘damages - even for mental anguish. In Mary
. {_.Patrmm Soko vs. The Attorney-General (11) at page 161 the Supreme,"
| ~ Court had this to say ' B

the task of measunng ‘hitman suffenng of thls hature in’ terms of cash is not-an, easy L

one bt the court. should try to award fair and adequate compensauon No money can ever’
. fully ‘compensate for serious physical injuries and no yardstlck exists ‘for measuring in =
~ " mioney terms ‘the compensatlon 10 be accorded oo e for mental sufferlng because the loss. S

‘,')1s 1mponderable in cash” . .

'A Therefore itis not about the amount of money and the bottom line is that

o ,there was a confhct between ethlcal lssues and pnvate nghts and Dt Matxpa' ST

i -'d1d what he: thought was: r1ght to help:the petltxoners at the time -and takmgf

“tlllS factor into cons1derat10n should not be mlsmterpreted Lool{lng at 1t‘_ o

k B from a dlfferent angle What he did is, in my view, a mltlgatmg faictor

: "because the med1cat10n chd not cause any harm to the petitioners. It made“: -

s ?them better If anythmg the petltloners have beneﬁted frorn the treatment and, o

7 "th1s is why they can; now dernand to be re- engaged lnto ‘the mlhtary InC. vs.
- '_Mlmster of Correctmnal Servnces (4) which" was almost snmlar to th1s one,”
: “fthe court awarded R]OOO n that case, the court observed that ‘had the’

: plamuff recewed pre test counsehng “the emot1onal blow would have been

i dnnmlshed” Takmg mto account the cncumstances of this case, T ﬁnd that, S
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an award of KlO 000 OOO to each petitioner is reasonable The amount s

: payable with interestat 10% from the date ‘of writ up to today and hereafter
at the Bank of Zambla lendmg rate unt11 full payment.

4

‘ (g) That the Honourable Court may; make such declaration dlrectlons and orders B
~ayit may deem fit-fo' make for thie effective realization md enforcenient of the nghts T
—of Persons lemg with: HIV/AIDS such as the Petltloners S
"My recommendatlon is in relatlon to communication. of the results of the» :

,;.‘:":SIttmgs of the ‘Medical Board Although the Medical Board is not the final :

T authorrty, my view is that it is fair and just that. at the end of every sitting, -

' :every sérvweman who- has appeared before it} should be informed of its “

‘ dec1s1on The final dec151on from’ ‘the A1r Commander can come later but the L ‘

' ‘4_-recommendat10n of the Medlcal Board can be commun;cated 1nnned1ately

2 g Kand I do ot beheve there would be any harm or pre_]udlce in thls

For avoxdance of doubt my Judgment 1s that and I declare that the‘ ’

) ‘,respondent ] decrslon to carry out mandatory HIV tests on the petltloners .

”"f"f"w1thout their 1nformed consent was-a. V101at1on of thelr rlght to protectlonu

"’from mhuman and degradmg treatment and the rlght to prlvacy The

i ,’fdamages are as. stated herein.

- iC_"oSts ‘to the" petiti’oners‘ to;be taxed in default of agreement.

TEN.C.MUYOVWE - .
JUDGE
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