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LEO GAMA &
L(i ASSOCIATES
L/ \_J | ATTORNEYS- AT-LAW :

Groand floor P.O.Box 3501

Lighage House MANZINI

Nkoseluhlaza Street SWAZILAND

MANZINT TEL/FAX(09268)50-55671
Our ref: LGNd/ POO3

Your ref: not on file

TO: THE DIRECTOR OF PUBLIC PROSECUTIONE

MBABANE 0 9 JUN 20t4

MBABANE

‘Dear Sirs,

RE:_MARIO MASUKU AND MA)

18412014

_ A
1. We have been instructed to represent the a‘céused persons herein.

2. We have instructed South African counsel, who however can only be available
towards the end of September. We shall therefore apply for a postponement of the
matter until counsel is available.

‘3. Wealso wish to advise that we shall be challenging the constitutionality of the
_ Suppression of Terrarism Act NO.3 of 2008 and the Sedition and Subversive
. activities act NO.46 of 1938.
Yours Faithfully

Leo Gama &i\"s{#ociates
Per;




*?‘?3;

ﬂ N M . .

g i A S A
ul»ssﬁ“ B

IN THE_HIGH fﬂ «s

HELD AT MBABANE
In the matter between:
MAXWELL MANCOBA DLAMINI 1" APPLICANT
MARIO THEMBEKA MASUKU 2"° APPLICANT
AND

- THEKING RESPONDENT

F ILING NOTICE

RESPONDENT 'S OPPOSING AFFIDAVIT presented for filing by the
undersxgned

CROWN COUNSEL

D. P. P.'S CHAMBERS

4™ FLOOR JUSTICE BUILDING
USUTHU LINK ROAD, MBABANE.

TO: -~ REGISTRAR OF THE HIGH COURT

ANDTO: LEO GAMA & ASSOCIATES
(APPLICANT’S ATTORNEYS)

C/O T.L. DLAMINI & ASSOCIATES
APEX HOUSE INDUSTRIAL SITE
MBABANE

OC’I‘ OBER 2014.
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APPLICANT’S ATTORNEYS




IN THE HIGH COURT OF SWAZILAND

HELD AT MBABANE CASE NO. 184/14
In the matter between: ) U
MAXWELL MANCOBA DLAMINI 1™ APPLIC
MARIO THEMBEKA MASUKU 9" APPLICA
AND

THE KING " RESPONDENT

RESPONDENT'S OPPOSING AFFIDAVIT

I, the undersigried,
2277 DETECTIVE ASSISTANT SUPT. AARON METHULA

do hereby make an oath and states as follows: -

1.
I am a Swazi male adult and a member of the Royal Swaziland Police Service bas

ed

at Manzini Police Station under the Criminal Investigation Department. 1 am Ihe

imvestigator of the matter before court and as such in a position to depose to t
aftidavit. The facts deposed to herem are within my personal knowledge unless it

stated otherwise and are true and correct.

)

2.
I have read Applicants’ application for bail and respond theéreto as follows:

his

1S




3.

AD PARAGRAPHS 1.5

Save to deny that the facts deposed to therein are both true and correct, the rest of

the contents therein are not denied,

AD PARAGRAPH 6

Honourable Court ruled that both Applicants are 3 thght risk, their release on bajl
will endanger the safety of the public and lastly that 1= Applicant had a propensity to
commit offences of a seditious nature and therefore releasing them on bail will not
be in the interest of Justice. A copy of the said issue of the times of Swaziland is
annexed hereto and marked “MM”.

5.
AD PARAGRAPH 7
"~ Iam advised -and-‘;e:ily believe that the new circumstances that Applicant refers tg in
the rest of his affidavit are irrelevant to the Treasons why his initial bail application was
denied and therefore does not render the earlier reasons for the denial of bail

nugatory,




5.1
To the best of my recollection, 1* Applicant was denied bail on the grounds that he

committed the alleged present offence whilst out on bail for a similar 6ffence (e,
contravention of the Sedition and Subversive Activities Act No. 46% of 1938) and also
because his release would be a security threat to the Swaziland Government and
Nation and further that he was a flight risk,

5.2
I am advised and verily believe that whether or not a bail application can be

reopened depends on whether the new facts found can change the effect of the

carlier decision.

5.3
The new facts alleged by Applicants, I submit, do not relate to the reasons for réfusal

of their initial bai application and therefore do not warrant a reopening of this bail

application.

AD PARAGRAPH 8, 9 & 10
Contents of these paragraphs are noted.

AD PARAGRAPH 11

Contents of this paragraph are denied. The laws under which Applicants are cha
are stll valid laws of the country. The fact that Applicants have challenged

constitutionality does not change anything as far as their bail is concerned. Otherw
we may have a host of awaiting trialists challenge the constitutionality of the laws Tey
are charged under and thereaiter demand bail, Assunii.ng that they be granted bail
because of the said challenge, then what is to happen should thejr challenge fail| or




L

Applicants decide to withdraw it after their release on bail but before the ]*

December 20147 Would the State have a re-course and re-arrest them?

7.1
The Constitutional challenge that Applicant relates to is of his own making, He
initiated it and therefore cannot properly seek to make it a ground for his release on
bail,

7.2
When Applicant moved the application to challenge the Constitutionality of both the

Sedition and Subversive Activities Act and the Suppression of Terrorism Act, his

matter was ripe for trial as an indictment had been Prepared, a pretrial conference

held and trial date allocated. Applicants are the ones that sought a postpone
their trial through a letter dated 9* June 2014. The letter is annexed hereto as
Annexure “MM]1”, Otherwise the tria] dates were June 16 to June 18 2014,

7.3
May I humbly state also that a date of hearing of the three matters that Applicant

refers to in this paragraph is the 1* D_ecem,p_er- 2014 and therefore he s not kept in
. custody inidefinitely. Further, his new frial date for this matter is the 5* Febiruary
2015.

May I also state that the fact that Aiipli‘gz.ri has’ filed an application challenging the
constitutionality of the Suppression of "i’eﬂdﬁsm Act and Sedition and Subw ive
Activities Act does not nugate the reasons for their refusal to be admitted on bai and
therefore does not constitute a new circumstance warranting a reopening of their bail
application, Unless Applicants can show that they are no longer a threat to the safety

of the public as the court found them to be, they are not entitlesto be admitted on

+




. Justice to refuse Ap_plit_:-ant bail pending trial.,,

bail. The new cirgumstah_ces_ alleged must nugate the court’s tindings of beingla Right
risk, danger to the safety of the public and for 1* Applicant having a propensity to

commit offences sediticus in nature.

AD PARAGRAPH 12

I am not privy to the conversation between the legal representative of 1* Applicant
and a certain prosecutor. All know is that it is Applicant’s attorneys that sought a
Postponement of the matter to enable them to engage a South African Counsé] and
further challenge the constitutionality of the relevant legislation.

9.
AD PARAGRAPH 13
Contents of this paragraph are denied. The court held it to be in the interdst of
Justice to deny Applicant bail in the initial application for the reasons already stated
above. No new facts or circumstances have arisen to nugate these reasons for refusal

to grant Applicants bail. Therefore, I submit that it still stands to be in the interest of

10,
AD PARAGRAPH 14
Contents of this paragraph are denied. Applicant cannot properly pre-empt|the
decision of the full bench. Unless and untl the full bench decides that the provisions
of the Sedition and Subvéisive Activities Act and the Suppression of Terrorism Act
to be unconstitutional, those provisions are and/or forms part of the laws of the

country and therefore the charges they are facing under those laws are valid.




L1
AD PARAGRAPH 15
May I state that contents of this paragraph are not new, They were (;iealt’ with in the
initial bail application.

12,
AD PARAGRAPH i6

The contents of this paragraph are denied. The constitutionality or otherwise 'of the
said legislations is yet to be determined by the court.

’ 13.
AD PARAGRAPH 17
Contents of this paragraph are noted.
14,

AD PARAGRAPH 18

Contents of this paragraph are denied. The delay Applicant refers to is at his

instance and therefore cannot seek to benefit from it

15.
AD PARAGRAPH 19
- The Respondent herein obtained an order staying the execution of the Court Order
- Applicant is referring to. Eventually Respondent obtained a Court Order rescinding
the order directing His Majesty’s Correctional Services to transport 1* Applicant to
the University of Swaziland.




16.
AD PARAGRAPH 20

Contents of this paragraph are.denied, 1* Applicant’s education does not negIne the
f

reasons why the Court refused him ba:l In fact jt is I* Applicant himse

who

dismally fai} to priorities his education and associate and/or support banned entities
like PUDEMO and SWAYOCO and further conduct himself in 2 seditious fashion,

Such conduct does not show that he values his educctnon

17.
AD PARAGRAPH 2]

Contents of this paragraph are not new. They were there in the initia

bail

application. The court was addressed on same and the Court went on to decline to

admit 1* Applicant on bail.

18.

AD PARAGRAPH 99 - 27

I am advised and verily believe that what is containied in these paragraphs is law and

arguments. I am further advised that an afﬁdawt Is not a proper forum to el
same. In any event these were laws and arguments canvassed in the mlnal

-application. They are not new facts Or circumstances.

18.1

2vate

In as much as 1" Applicant has been acquitted on the offence of being found in

possession of explosives, the 2013 charges of Sedition preferred against him

still

stand. He committed the present oﬂense whilst out on bail on charges of Sedition.

'This demonstrates a clear propensity on his part to commit offences of Sedition.

This therefore means that it is not in the interest of justice to admit him to bail,
i

bail



18.2

Applicant has demonstrated a stfong propensity to commit offences similar in

nature to the current charges. Previous arrests and bail conditions have riot deterred

him from committing offences of such a nature.. Therefore Apphcant is abusing the

bail system to the defriment of the criminal j Justice system.

18.3

The nature of the charges faced by Applicants are very serious, The contents lof the

seditious statements he uttered are very disrespectful and threatening to the

leadership of the country and the nation at large. The police cannot take

what

Applicant uttered lightly. Amongst others, Applicant uttered statements to the leffect

that “The leadership and system of governance of the country shou

be

overthrown”, We reasonably believe that if released on bail, Applicant will e iploy

means to carry-out his statements.

18.4

The serious pature of the charges preferred against Applicants herein and the

seriousness of the sentences to be visited on them should they be found gunltI will

induce them to evade trial. The Crown has got a very strong case agamst Apph

as stated above, therefore the chances of an acquittal are mmlmal

18.5

1* Applicant’s persistence on committing offences of the same nature whilst o

on
bail undermines the objectives and the proper functioning of the criminal j:rtice

ants

system including the bail systemh. The public will lose confidence in the crininal

Justice system where accused persons who commit offences whilst out on bcnl for

other offences continue to be admitted on bail in perpetulty Applicant |has




demonstrated a blatant disregard for bai conditions by continuing to dommit

offences in spite of being out on bajl for other offences.

19.
AD PARAGRAPH 98

Contents of this paragraph are denied. The court has already made a finding|in
initial bail application.

20.

AD MARIO THEMBEKA MASUKU’S AFFIDAVIT,

A MARIO THEMBEKA MASUKU’S AFFIDAVIT
| a1.

AD PARAGRAPH | - 5

the

Save to deny that the facts deposed to therein are both true and correct, the rest of

the contents therein are noted.

99,
AD PARAGRAPH 6

Contents of this paragraph are denied. 1 reiterate what I stated in paragraph 4 above

to be also applicable to 2 Applicant. -~

23.
AD PARAGRAPH 7

Contents of this paragraph are denjed. I i:aiierate what 1 stated in paragraph 5 ah
to be also applicable to 2% Applicant.

24,

AD PARAGRAPH 8, 9, & 10
Contents of these paragraphs are noted,

}Ove

10




- 25,

AD PARAGRAPH 11

Contents of this paragraph are denied. I reiterate what I stated in paragraph 7 - 7.4

above.

26,
AD PARAGRAPH i2

Contents of this paragraph are denied. All I know is that it is Applicant’s attorneys

that sought a postponement of the matter for purposes of engaging a South African

Counsel and also to challenge the constitutionality of the relevant legislations.

27,
AD PARAGRAPH 13

Contents of this paragraph are denied. The delay Applicant is referring to is o

making. He cannot therefore turn around and seek to benefit from it,

f his

S 28.
AD PARAGRAPH 14
Contents of this paragraph are denied. | reiterate what I stated in paragraph 10
above.,
29.
AD PARAGRAPH 15

Contents of this paragraph are denied. The Crown have overwhelming evidence

against the Applicants. —

11




30.

Contents of this paragraph are denied. I reiterate what is contained in paragraph 12

above,
31,
AD PARAGRAPH 17
Contents of this paragraph are noted.
| 32
AD PARAGRAPH 18
Contents of this paragraph are denied. I reiterate what I mentioned in paragraph
above.
33.
AD PARAGRAPH 19 - 23

14

} 2

: ‘Ajjp]icant’.'s allegations of ill-health were canvassed in the initial bail applic:

nonetheless the Honorable Court ruled that it was in the interest of justice to k €p

him in custody pending trial. May I state that this means that the Court deemed
the personal circumstances (ill-health) of 9 Applicant were overweighed by

other considerations i.e. danger to public safety and being a flight risk.

33.1

I'am advised and verily helieve Applicant a has a right to access private medif
treatment at his expense and whilst in custody - Section 16(6)(c) @Pthe Constitution.

1011

the

Ll

ral
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) 332 :
I am advised and verily believe that Section 33 of the Prisons Act 1964 allows 9~

Applicant to source private food, clothing and other necessities. This adequately

caters for his diet and warmth concerns,

34.
AD PARAGRAPHS 24 - 33

The Crown hzfve got overwhelming evidence against the Applicant. There are five
police officers and an independent witness who ‘witnessed the commission of the
offences preferred against Applicant. There is further a video footage of the whole
May Day celebration that was taken and which captured the commission of th said

offences.

34.1 .
The natures of the charges f‘aced.by Applicants are very serious. The contents df the

seditious statements he uttered are very disrespectful and threatening to the
leadership of the country and the nation at large. The police cannot take what
Applicant uttered lightly, Amongst others, Applicant uttered statements to the dffect

- that “The -leadership and .system of governance of the country should ‘be
overthrown”, We reas_onab]yﬁelieve that if released on bail, Applicant will employ
means to carry-out his statements. The 3;1é1y and security of the leadership of the
country and the nation at large will be greatly compromised should Applicant be
admitted on bail. He has manifestly demanded the overthrow of the Kingdom’s
Government. He has also supported and associated himself with 2 terrorist group,
PUDEMO.

L

13




I 34‘-2

The seriousness of the charges preferred against Applicants and the possible

sentences thereon will induce Apphcant to evade trial be.mng in fnind the strong

case of the Crown and Applicant’s age,

34.3

Applicant’s release on bail may jeopardize the proper tunctnomng of the criminal

Justice system including the bail system as he may go out and carry out the threats of

overthrowing the leadership and government of the Kingdom of Swaziland, His

release on ball will compromise the safety and security of the country’s leadership

and nation.
34.4

There is a strong likelihood that Applicant will flee trial if admitted on bail and there

Is no way the Court can guarantee that he will not. He may use unofficial routes to

live the jurisdiction of this Court.

35.
AD PARAGRAPH 34

As I have stated in the previous paragraphs, the delay 2™ Applicant is referring ito is

self-created and he cannot properly seek to benefit from it. The law allows{that

awaiting -trialists' be refused bail where necessary and same is not a form

anticipatory punishment. K

36.
AD PARAGRAPH 35

Both Applicants’ application for bail is opposed for reasons stated above.

WHEREFORE may it please the Honourable Court to refuse beth Applicants’ bai

of

a1l

14




- SWORN TO AND SIGNED FOR BEFORE ME ON THIS THE 47 DAY OF

fern o 2

DEPONENT

DEPONENT HAVING ACKNOWLEDGED THAT HE KNOWS AND
UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT TO BE TRUE
AND CORRECT, HENCE BINDING OVER HIS CONSCIENCE, THUS

OCTOBER 2014, AT MBABANE.
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