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particularly when utilising only acronyms such as BTL - were inadequate in 

the context of securing informed consent from a patient. We submit that it is 

clear that the entire concept of informed consent was not properly regarded 

by the medical staff in question at the Oshakati State hospital when it came 

to the first plaintiff's procedures. This is also borne out by their entirely 

inadequate recordkeeping. 37 

49. 

First plaintiff testified that the manner in which Nurse Angula spoke to her 

was very forceful and she at the time felt that she would have no choice in 

the matter. She gave her forms to sign whilst she was lying on a stretcher. 

The nurse did not tell her what she was signing for?8 

50. 

Dr Kimberg testified that it is highly undesirable to obtain the consent of a 

patient during labour. In the particular circumstances of the first plaintiff his 

opinion was that even if she requested the procedure, the doctor would be 

acting irresponsibly if he were to accede to the request at that time, 

especially given her age. The doctor should rather advise that she come 

back after six weeks if she still wanted to have the sterilisation procedure. 

The reason why he considered it undesirable (which is also supported by 

literature) is because a woman in labour can be so overwhelmed by the pain 

37 Exh Rec Vol1 p18; Rec Vol 7 p808 t18-25; Vol14 p161 0 t1-1 0; p 1611; p 1622-1626; Vol 

15 p 1697-1699 

38 RecVol8p911; 1-10 



28 

that she loses a sense of reality. She could become so consumed by the 

pain that she would stop thinking rationally and would grab at any straw in 

the moment to be relieved of the pain. Dr Kimberg testified that, in his 

experience, many women at the height of labour say that they will never go 

through it again, yet would return with a pregnancy the next year.39 

51. 

His evidence to this effect was not disturbed in the course of a lengthy and 

detailed cross-examination. 

52. 

Defendant's witnesses (Dr Mavetera included) agreed with Dr Kimberg's 

opinion as to the undesirability of obtaining a patient's consent during 

labour.40 

53. 

Dr Krenke testified that the decision should be made during the pregnancy 

and that it would only be necessary to confirm the consent and obtain the 

signature prior to the operation. She stressed that the option of a sterilisation 

should not be put to a patient in labour for the first time.41 

39 Rec Vol1 0 p 1157 

40 Rec Vol14 p 1632 t 1-20 

41 Rec Vol16 p 1823 e 10-15; Rec Vol16 p 1852 e 1-20 
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54. 

Dr Kimberg also testified that a sterilisation is contra indicated for women 

under the age of 30. This was also accepted by Dr Mavetera as a general 

proposition.42 

55. 

Dr Kimberg's opinion in this regard is also supported by the literature 

discovered by the defendant.43 

56. 

In Dr Kimberg's opinion, a patient such as first plaintiff should have been 

advised to rather return after 6 weeks for the sterilisation to give her time to 

consider her decision properly. This would also be the approach of 

Dr Krenke. This, we submit, is what should have happened. The events 

leading up to the operation are significant in this regard.44 

57. 

When it was put to Dr Mavetara under cross examination that he should 

rather have advised a patient such as the first plaintiff to come back for the 

sterilisation after 6 weeks, he said that it is what they would normally do but 

he cannot recall whether it was done in this case. When the same question 

was put to Nurse Angula her response was "WHY? as a sterilisation can be 

42 RecVol10 p 1170£19-24; p 1171 £1-21; RecVol14 p 1652£19-21 

43 Rec Vol2 p 192 

44 Rec Vol 10 p 1164 £23-30 
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done at any time and why should she be sent away just to be operated a second 

time". In light of Nurse Angula's response, it must be accepted that first 

plaintiff was clearly not advised to return after 6 weeks. If this was indeed 

the normal procedure, Nurse Angula would have said that it would have 

been done.45 

58. 

Dr Mavetera accepted under cross-examination that what is required from a 

patient is informed consent, not merely written consent. 

59. 

Dr Kimberg testified that in respect of first plaintiff he found (after doing a 

laparoscopy) that the fallopian tubes had been effectively blocked but that it 

was done so close to the ends of the tubes (the fimbria) which had resulted 

in fibrosis and distortion of the fimbria which gives a very poor prognosis for 

surgical reversal.46 

60. 

He testified that the sterilisation was not done with possible future reversal in 

mind. 

45 Rec Vol14 p 1652 f 22-30 

46 Rec Vol 10 p 1130 f 20-26; f 30-31; p 1131 f 1-4 
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61. 

We submit that the first plaintiffs evidence is corroborated in all material 

respects by the contemporaneous notes which form part of her medical 

record. Plainly, she had not attended at the hospital for the purpose of any 

elected procedure. Had she formed an intention prior to going into labour to 

have a sterilisation- which is entirely unsupported by the contemporaneous 

notes, then she would have attended at the clinic for a booking. Her 

evidence as to what transpired with regard to signing the consent form 

would, we submit, be accepted. The contemporaneous notes concerning 

the time span in which a proper explanation should have been given and the 

like, again do not support the evidence of the health professionals called by 

the defendant and strongly support the evidence of the first plaintiff. 

Furthermore, Nurse Angula was constrained to concede that the inadequate 

record taking - and presumably also with regard to the inadequacy of any 

explanation prior to signing the form - was justified by reason of the 

emergency presented by the position of the foetus and the potential of 

serious danger to the unborn child. 

62. 

We submit that the defendant has clearly not discharged the onus of 

establishing informed consent on the part of the first plaintiff and that a 

principal claim has, upon the merits, been established. 
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Second plaintiff 

63. 

The second plaintiff gave birth by way of caesarean section on 

9 December 2007 at Katutura State Hospital, Windhoek. At the same time a 

sterilisation procedure was performed upon her. Second plaintiff's claim is 

that such operation was performed because of her HIV positive status. It is 

the second plaintiff's case that she was coerced/forced to agree to a 

sterilisation procedure by a doctor who told her that he would not perform a 

caesarean section to assist her in the delivery of her baby who at the time 

presented in a breech position, if she does not agree to be sterilised. 

64. 

With regard to the second plaintiff the Hoff J found the following: 

64.1. Although she knew what sterilisation is and understood that it would 

render her sterile permanently, knowledge of the nature and extent of 

the risk and an appreciation thereof does not equate informed 

consent as required.47 

64.2. The "consent" was obtained in circumstances where she was not able 

to evaluate her choice. A patient must be informed of the alternatives 

available and the advantages and disadvantages of each at the time 

47 Rec Vol 17 p 2055 para 69 
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the choice of sterilisation is made. This was not the case with second 

plaintiff. Furthermore, the explanation was given to her at the height 

of labour and in between contractions.48 

64.3. The prior explanations given could not be regarded as sufficient to 

enable her to make an informed decision. The notes on the passport 

did not necessarily mean that she had made a decision and certainly 

does not mean she had been counselled, as conceded by 

Dr De Klerk.49 

64.4. Nurse Ndjalo was instructed by doctor to only prepare the patient for a 

caesarean but when she saw inscriptions on passport, assumed that 

the second plaintiff wanted a sterilisation and that she had already 

been counselled. She claims to have given second plaintiff an 

explanation in between contractions.50 

65. 

Based on the above, and the evidence of Dr Kimberg as confirmed by a 

number of the defendant's witnesses, Hoff J found that the defendant on its 

own evidence, failed to discharge its onus. 

48 Rec Vol 17 p 2055 para 70 

49 Rec Vol 17 p 2056 para 70 

50 Rec Vol 17 p 2056 para 70 
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66. 

The defendant's case on appeal is that all that she needed to be informed of 

to make an informed decision (this is defendant's case in respect of all three 

plaintiffs) are the risks or consequences of a sterilization procedure. That is 

that it would render you sterile permanently. Defendant's case is that the 

plaintiff was so informed at an ante natal class on 12 September 2007 (which 

it claims Hoff J failed to consider because he failed to apply his own test of 

prior information) and by Doctor de Klerk on 26 October 2007. Defendant 

further states that the fact the second plaintiff signed her consent form whilst 

in labour does not mean that her consent was not informed because she had 

been informed of the risks and consequences of a sterilisation on a prior 

occasion. In this regard, the case is that Hoff J also failed to apply his own 

test. 

67. 

Firstly, the appellant misunderstands the test applied by Hoff J. He clearly 

stated that it is not sufficient for a patient to have knowledge of the nature 

and extent of the harm and risk and an appreciation thereof as far as a 

sterilisation procedure is concerned. At the time when a patient makes the 

decision whether to have a sterilisation, it is also important for a patient to be 

informed of the alternatives to sterilisation and the advantages and 

disadvantages of each. She must also be in a condition to evaluate and 

weigh up her choices. This would enable a patient to truly make an informed 

choice. It is submitted that this is the correct test based on the uncontested 

evidence of Dr Kimberg which was confirmed by the defendant's own 
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witnesses and the applicable authorities and literature, some of which was 

discovered by the defendant. 51 

68. 

We further submit that despite the criticism levelled against the second 

plaintiffs evidence, the defendant on its own evidence and the medical 

records failed to discharge its onus as measured against the applicable 

standards. 

69. 

The second plaintiff did attend ante natal classes. But there is no record in 

her passport that she was given information about family planning, or on the 

sterilisation procedure for that matter. On 12 September 2007 the following 

inscription appears 

"group education given on routine ANC - care, breastfeeding PMTCT and 

HIV/AIDS" 52 

70. 

This does not give the reader the impression that the second plaintiff was 

properly informed of family planning and in particular, sterilisation. In fact the 

plaintiff testified that this was her first ante natal visit and they were only told 

51 Rec Vol 17 p 2055 para 70 

52 Exh Rec 1 p 90 
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about being clean and that they talked about personal hygiene in a group 

session.53 

71. 

The next inscription appears on 26 October 2007 when the second plaintiff 

saw Dr de Klerk who then recorded "Family Plan: BTL". With regard to this 

inscription it was put to the second plaintiff that other health workers would 

understand it to mean that family planning and sterilisation was discussed 

with her. It was never put to the second plaintiff that she made the choice on 

that day and that was also not the defendant's case in the court a quo. This 

is made for the first time on appeal. 54 

72. 

The only other place in the second plaintiff's ante-natal care record where 

sterilisation is mentioned is on the front page I cover of the card. This 

inscription was also made on 26 October 2007 by Dr de Klerk at the PMTCT 

Clinic. The PMTCT programme is explained as being a programme which 

was introduced by Government for purposes of preventing mother to child 

transmission of the virus. All pregnant women who are found to be HIV 

positive are put on this programme specifically to make sure that they are 

advised appropriately for purposes of reducing the chances of transmitting 

the virus to the unborn child.55 

53 Rec Vol17 p 917£20-24 

54 Rec Vol 8 p 924 e 12-15; p 927 £ 1 0-18; Vol 9 p 941 £4-1 0; Exh Rec Vol 1 p 91 

55 Exh Rec Vol1 p 89; Rec Vol13 p 1473£5-10 
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73. 

Dr de Klerk testified as to what transpired on 26 October 2007. It must be 

pointed out at this stage already that this specific evidence was not put to the 

second plaintiff during cross-examination. The issues surrounding the 

inscription made on 26 October 2007 were only put to her in general terms. 

74. 

Dr de Klerk described in detail the usual process she engaged in at the 

PMTCT Clinic when a patient sees a doctor and she also explained her 

inscriptions. Dr de Klerk testified that the inscription made on 

26 October 2007 which reads: 

"Family plan - BTL" 

indicates that the second plaintiff "opted" for a sterilisation as a method of 

family planning after the birth of the child. She testified that she would have 

discussed family planning in general with the patient and would have 

referred her to the different options such as the pill, injection, intra-uterine 

device and sterilisation. All these options would have been discussed in 

relation to the patient's CD4 count and the medication that she may be 

taking because some options do not work very well if the patient is taking 

anti-retroviral drugs, such as the pill. 56 

56 Rec Vol13 p 1473-1478 
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75. 

Sterilisation would have also been explained as an option of family planning 

and Dr de Klerk testified that it would have been discussed in layman's terms 

to make sure that the patient understands and she would in fact have been 

informed that she would be closed and that she would no longer be able to 

have children and that she would not need to use any of the other 

contraceptive family planning methods. If the patient opted for sterilisation 

she would have made the inscription as appears in the second plaintiffs 

ante-natal care record. This is also what she testified happened and this is 

why the inscription reads as indicated. She also wrote "BTL" on the front 

page of the ante-natal care record in order to draw it to the attention of the 

ante-natal care clinic because the two clinics are different and are there for 

different purposes. 57 

76. 

Dr de Klerk made it clear that the patient would still have time to go home 

and consider the option that she had chosen and could come back and 

inform the medical staff that she has finally decided on a particular option or 

whether she has changed her mind. 58 

77. 

During cross-examination it was put to Dr de Klerk that the inscription may 

be interpreted differently by another health professional. It was put to her 

57 Rec Vol13 p 1480-1481 

58 Rec Vol13 p 1481 e 16-30 
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that another health professional may have read it as meaning that it is 

something which was merely raised with the patient or recommended to her. 

It would not necessarily be read as an accepted option. After much debate 

around this issue, Dr de Klerk conceded that the visit in question was a visit 

to the PMTCT Clinic which has a different objective to an obstetrical visit. 

Although family planning was discussed at the PMTCT Clinic, an indication 

regarding family planning would not necessarily be considered as final and 

that the patient would not have finally agreed to have a sterilisation 

procedure because she had not given her written consent to the procedure 

being done. She also acknowledged and accepted that the fact that the 

patient may have "opted" at the time for sterilisation as a family planning 

method cannot be relied on for purposes of claiming that she had given her 

informed consent to the sterilisation procedure. 59 

78. 

Dr de Klerk added that before the procedure is to be performed the patient 

would have to have a discussion on how the procedure is done, what the 

risks are that are involved and what the consequences of the procedure 

would be. It is only once this has been done and she had agreed to the 

procedure that she would sign the consent form. The purpose of the 

discussion she had with the patient was for purposes of giving her 

information about family planning and to spell out the different options 

available. These issues, such as risk, the possibility of reversal etc (and 

59 Rec Vol13 p 1486 £24-31; p 1490 £20-30- p 1491 £ 1-30 
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central, we submit, to informed consent) would not be part of the discussion. 

The patient would however know that she would not be able to have 

anymore children after the procedure.60 

79. 

Dr de Klerk was also asked whether if she was the surgeon performing the 

procedure she would have been satisfied if the patient signed a consent form 

at their discussion that she had obtained informed consent. Dr de Klerk's 

response was that she would not have been satisfied and that there was 

more that was needed than the discussion she had with the patient. Thus 

the information provided by Dr de Klerk was not sufficient, as measured 

against the required standard.61 

80. 

The only booking made for the second plaintiff was for a caesarean section 

for 10 December 2007 after she was seen by Dr Gurirab on 

6 December 2007 because the baby presented in a breech position. Prior to 

that, there is no other record of sterilisation or that she should be booked for 

a caesarean in order to have a sterilisation performed at the same time. This 

clearly indicates that second plaintiff had not made a choice to have a 
sterilisation. If the issue had been raised at an ante natal class (where the 

decision should have been made) it would have been recorded and a 

60 Rec Vol13 p 1492£ 10-30 

61 Rec Vol13 p 1493£27-30 
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booking would have been made. The only reason why she was referred to 

Dr Gurirab is because the baby was breech.62 

81. 

The second plaintiff testified that during one of her usual follow-up ante-natal 

care sessions on 6 December 2007, the nurse who examined her found that 

the head of the baby had not turned downwards and referred her to a 

doctor.63 

82. 

The doctor performed a sonar examination and found that the baby was in a 

breech position which means that instead of the head being downwards, the 

legs were facing down. Although the second plaintiff did not know the doctor 

who examined her, it is clear from the inscription in her ante-natal care 

record that the doctor was Dr Guirirab who also testified and confirmed this 

fact.64 

83. 

The second plaintiff testified that the doctor informed her about the fact that 

the baby was in a breech position and that he advised that she give birth by 

way of caesarean section because of the fact that she had her second child 

through a caesarean section and because of her HIV positive status. This 

62 Exh Rc Vol 1 p 94 

63 Rec Vol 8 p 867 e 16-20 

64 Rec Vol1 p 94; Rec Vol8 p 867 e 23-30; p 168 e 10 
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evidence was not disputed by Dr Guirirab. The second plaintiff however 

added that the doctor also informed her that she had to undergo a 

sterilisation at the same time. The second plaintiff testified that although the 

doctor did not shout he spoke firmly and she understood him to mean that 

she should agree to the sterilisation otherwise he would not perform the 

caesarean section.65 

84. 

The second plaintiff understood what the doctor meant when he said that 

she should be sterilised because she had already read the term in books at 

school and understood that it meant that she was not going to have any 

more children.66 

85. 

The second plaintiff said that the doctor did not ask her whether she wanted 

to have anymore children nor did he explain the consequences of 

sterilisation or any alternatives to sterilisation.67 

86. 

The second plaintiff testified that although she did not want to be sterilised 

she did not ask the doctor any questions or say that she did not want to be 

65 Rec Vol 8 p 870-87 4 

66 Rec Vol 8 p 871 e 24-30 

67 Rec Vol 8 p 872 
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sterilised because she was afraid that if she did not agree to the sterilisation 

he would not book her for the caesarean section.68 

87. 

During cross-examination the second plaintiff was asked why she did not tell 

the doctor that she did not want to be sterilised. Her response was that 

patients at the Katutura Hospital have no right to question doctors or nurses 

because in her experience if you were to dare to ask a nurse or a doctor any 

questions they would admonish and shout at you in front of other patients. 69 

88. 

Dr Guirirab stated in his evidence that he examined the second plaintiff on 

6 December 2007 and recorded the notes in her ante-natal care record. He 

testified that the patient was sent to him for confirmation of a breech 

presentation which confirmation he made after performing a sonar. He 

testified that he advised her that she should have a caesarean section. 

Although he cannot recall what happened, he said that in a scenario such as 

the one presented on 6 December 2007 he would have explained to the 

patient that a caesarean section is a surgical procedure which comes with its 

own inherent risks regarding anaesthesia and the procedure itself. He would 

have also explained to her what the situation would be after the surgery and 

the time that she would need to spend in the hospital and any medication 

she might need to take. Dr Guirirab could not say whether he had looked at 

68 RecVol8 p174 

69 Rec Vol9 p 948£12-19 
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the full ante-natal care record from what he sees in his notes. He could also 

not say whether he was aware of the fact that the second plaintiff was indeed 

HIV positive at the time when he did his observations if he only were to have 

regard to his notes?0 

89. 

During cross-examination Dr Guirirab acknowledged the importance of 

making a full record of the examination and what was told to the patient 

specifically because he would not have any independent recollection of a 

specific patient due to the workload at the State Hospital and that his 

explanation regarding the nature of the caesarean section and the possible 

consequences of such a procedure should have been reflected in his notes 

which he did not do?1 

90. 

Dr Guirirab also testified under cross-examination that he does not think that 

he would have mentioned sterilisation because he did not record it in his 

notes. He considers sterilisation to be a very serious procedure and 

although he cannot exclude the possibility that he could have raised it with 

her, if one has regard to the fact that he did not note other aspects of his 

examination, Dr Guirirab insisted that the fact that he did not note anything 

70 Exh Rec Vol 1 p 94 

71 Rec Vol14 p 1573 f 1-20 · 
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about a sterilisation is an indication that he did not mention it to the patient at 

the time.72 

91. 

During re-examination Dr Guirirab also said that he would never have said to 

a patient that if she does not agree to a sterilisation he would not book her 

for a caesarean because it goes against him being a doctor which is to help 

patients to the best of his ability and it would not have been beneficial to the 

patient to do that because she would then have been denied a lifesaving 

operation.73 

92. 

It is however common cause that the second plaintiff was booked only for a 

caesarean section on 10 December 2007?4 

93. 

There are a number of possible inferences that one can draw, even to the 

exclusion of the second plaintiffs evidence. The first conclusion is that the 

issue of sterilisation did not come up at all in the conversation as there is no 

reference to it at all. This means that there was no explanation whatsoever 

given by Dr Gurirab as far as sterilisation is concerned. It also explains why 

he only booked her for a caesarean. This version is certainly borne out by 

72 Rec Vol14 p 1575 e 1-16 

73 Rec Vol14 p 1581 e 1-15 

74 Exh Rec Vol 1 p 94 
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the medical evidence. It could be that the second plaintiff in this regard was 

confused about when and by whom the issue of a sterilisation was raised 

with her (she was seen by a doctor prior to her delivery that actually made 

reference to "BTL" on her medical record. This could possibly be the doctor 

who told her that she would be sterilised). It is also possible that the issue 

was raised with the second plaintiff and not noted because it was already 

noted on the cover of her health passport. Dr Gurirab admitted that he did 

not note all aspects of what he would have discussed with the second 

plaintiff. In this scenario it is certainly possible that the second plaintiff's 

evidence of the events are correct. 

94. 

The fact is, whichever scenario one accepts, the objective evidence shows 

that the second plaintiff on this day did not make a choice to have a 

sterilisation. She was not counselled as required and could thus not have 

given her informed consent with reference to her discussion with Dr Gurirab. 

95. 

It is also common cause that the second plaintiff started having contractions 

on 8 December 2007 and an emergency caesarean section was performed 

on 9 December 2007. 

96. 

The second plaintiff testified that the contractions started around 3 o'clock on 

8 December 2007 but were not very severe at the time. She waited until 
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about 8 o'clock when she felt that the contractions were becoming stronger. 

Her boyfriend then took her to the hospital where she was told to lie down on 

a bed. She was only admitted later on during that evening. According to the 

maternity record the second plaintiff was admitted at around 23h44.75 

97. 

The second plaintiff testified that she was already in severe pain at the time 

and that this fact should have been evident even from her demeanour. Her 

condition was also recorded in the maternity record where it was indicated 

that she was having three contractions every 1 0 minutes for about 30 to 

35 seconds. -She was already 3 to 4 em dilated.76 

98. 

It would appear from the maternity record that the second plaintiff was next 

assessed at around 12h39 and that she was at this time already in acute 

labour. It was put to the second plaintiff under cross-examination that this 

inscription was made by Dr Shanyenga who examined her.77 

99. 

Although the second plaintiff could not say whether it was a doctor who 

examined her, she mentioned that the person was wearing green clothes 

and that the person was only writing and asking questions from the student 

75 Rec Vol8 p 875£ 1-2; Rec Vol1 p 48 

76 Rec Vol1 p 48; Rec Vol 8 p 876 £8-11 

77 Exh Rec Vol1 p 47-48; Rec Vol9 p 960 t29-30 
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nurse. After this person left a nurse came to her and told her she must sign 

two documents. The second plaintiff asked the nurse what the documents 

were for and the nurse simply told her that the doctor already explained to 

her, she must just sign. The second plaintiff could not say exactly at what 

time she signed the documents but that there was not much time between 

the time that she signed the documents and when she was taken to the 

theatre. She could recall that the nurse was in a hurry and in fact told her to 

hurry and sign the papers.78 

100. 

The second plaintiff testified that she signed the two forms being the form 

headed "Consent to an operation" and the one with the heading "Consent form 

for sterilisation". She said she did not read the forms. Nor were they read or 

explained to her by the nurse. The second plaintiff testified that she did not 

read the forms although she can read English because she was in too much 

pain at the time and was not given an opportunity to read the forms?9 

101. 

It is not clear from the two consent forms at what time they were signed. 

They would however have been signed sometime between 00h39 and 

01 hOO which is the time when the operation commenced. 

78 Rec Vol9 p 961 t24-32- p 962 t1-14 

79 Rec Vol 9 p 963 f 1 0-15; t 20-25; Exh Rec Vol 1 p 53-54; Exhibits C7 and C8 
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102. 

Nurse Ndjala testified that she prepared the second plaintiff for her operation 

and also obtained her signature on the two consent forms. She testified that 

she would have explained to the second plaintiff that she was going to be 

sterilised, that she would not be able to have any children in the future and 

that she cannot come back to be operated so that she can have children. 

She would then have asked the second plaintiff whether she understood and 

once she agreed, she would have given her the forms to complete.80 

103. 

According to Nurse Ndjala the second defendant wrote her name on the 

forms and also signed in the space indicated after she had given an 

explanation to her. When she was asked how she could have given the 

explanation whilst the second plaintiff was in labour, she testified that labour 

is not continuous and that she would have explained during the intervals 

when there were no contractions and would stop when the patient was 

having a contraction. She would then continue when the contractions 

stopped.81 

104. 

During cross-examination Nurse Ndjala testified that she read the second 

plaintiffs ante-natal care record and when she saw the inscription on the 

front page of the record where it is written "BTL" and another inscription on 

80 RecVol13 p 1514£14-25 
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page 3 of the ante-natal care record where there is a reference to "Family 

plan: BTL" she assumed that the second plaintiff wanted to be sterilised (this 

contradicts what was put to second plaintiff under cross - examination as to 

the evidence which would be given by Nurse Endjala on how she would 

understand the inscription) and that she was already counselled (it was put 

to the second plaintiff that the evidence would be that it was discussed with 

her). She would have asked the patient herself because she just wanted 

confirmation that she really wanted sterilisation.82 

105. 

It was put to Nurse Ndjala that the instruction which was given to her by the 

doctor on 9 December 2007 according to the notes recorded on the 

maternity record, is that she was to prepare the patient for a caesarean 

section only, there being no reference to a sterilisation. It required several 

repetitions of the same questions before Nurse Ndjala admitted that was the 

instruction that was given to her. This was but one of the several 

unsatisfactory features of her testimony.83 

106. 

Nurse Ndjala also accepted that if the doctor instructed her to prepare the 

patient for something other than the caesarean section, such as a 

sterilisation, the doctor would have written it down. She furthermore 

81 Rec Vol13 p 1515£15-25 

82 Rec Vol13 p 1578 £4-17; £22-30 

83 Rec Vol13 p 1520£8-14 
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acknowledged that in this case the doctor did not instruct her to prepare the 

patient for a sterilisation.84 

107. 

It appears from the evidence of Nurse Ndjala that she accepted that second 

plaintiff had already received counselling regarding the sterilisation 

procedure during the ante-natal classes and did not consider it necessary to 

counsel her again or to ask her whether she wanted her partner present to 

make a decision whether she wanted to be sterilised. She testified that all 

she needed to do at the time was to obtain confirmation from the second 

plaintiff as to whether she would still stick to a decision to have a sterilisation 

and for that reason she asked her this question and whether she understood. 

Nurse Ndjala also testified that she would have explained the consent forms 

to the second plaintiff before she signed the forms. When the second 

plaintiff's version was put to her, Nurse Ndjala denied that she compelled or 

coerced the patient into having a sterilisation. She testified that the second 

plaintiff would have decided on her own and that she would have requested 

to be sterilised.85 

108. 

It was pointed out to Nurse Ndjala during cross-examination that the last 

inscription by the doCtor before the second plaintiff came in for the delivery, 

was that she is to be booked for a caesarean section on 10 December 2007. 

84 Rec Vol13 p 1524-1525 

85 RecVol13 p 1532-1533; p 1539£15-p 1541; p 1550£258-p 1551£16 
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There was no reference to a sterilisation or BTL and if the doctor had wanted 

a sterilisation to take place he would have entered it there. Nurse Ndjala's 

response was that she did not have an answer for the question. It was then 

put to her that the evidence of the second plaintiff was that the reason why 

she was told that she would have to have a sterilisation is because she was 

HIV positive. Nurse Ndjala responded that she has never heard of a person 

being sterilised because she is HIV positive.86 

109. 

At the time when the second plaintiff's consent was obtained she was in 

labour and was experiencing severe pain. It is highly improbable that Nurse 

Endjalo, considering her workload, would have stood there and explained the 

sterilisation procedure, bit by bit, in between contractions, waiting for a 

contraction to finish before continuing with the explanation. Her reliance on 

the inscriptions in the passport to make certain assumptions, contrary to 

what was put to second defendant would've been the assumptions, was 

clearly wrong under the circumstances. It is therefore submitted that the 

defendant failed to discharge its onus in respect of the second plaintiff. We 

submit that the defendant has not discharged the onus of establishing 

informed consent on the part of the second plaintiff. Her statement that she 

agreed to the procedure under duress would appear to have been with 

reference to Dr Kleophas. 

86 Rec Vol13 p 1524-1525; p 1550 £ 10-17 
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Third plaintiff 

110. 

The defendant's case as far as the third plaintiff is concerned is that she was 

informed of the risks and consequences of a sterilisation at a gynaecological 

consultation with Dr Krenke on 30 March 2005 and that it is more probable 

than not that it was canvassed in ante natal classes. Sterility is not a 

consequence in her case because there is a good prognosis of reversal in 

her case. (This was not the case in the High Court). Due to her age and the 

number of children she has, she was unlikely to have another pregnancy due 

to her age. The defence case is further Hoff J failed to answer the question 

before him, i.e. whether third plaintiff was informed on a prior occasion of the 

risks and consequences of a sterilisation. 

111. 

It is submitted with respect that the primary harm to the plaintiff is the fact 

that she was sterilised without her consent. Whether the sterilisation is 

permanent or reversible is a question of the extent of the damages which 

she would be entitled to at the end of the day. This is not an issue which 

needs to be considered at this stage. This is also the case as far the issue of 

whether she should or could still have children at her age and with the 

number of children she already has. 

112. 

The idea of the sterilisation, at least as far as the health professionals 

involved were concerned, arose much earlier during the pregnancy in 
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respect of the third plaintiff. She on the other hand testified that she never 

understood that it was discussed with her or that it was recommended to her. 

113. 

On 10 March 2005 third plaintiff was taken to hospital by her partner 

because she was experiencing severe pain to the extent that she felt like she 

was going to die as a result of the pregnancy. She testified that the pain was 

so severe that she was unable to walk and had to be carried by her partner 

and a neighbour who assisted him to the car and thereafter had to be 

wheeled into the hospital on a stretcher. 87 

114. 

The third plaintiff testified that she requested that the pregnancy be 

terminated (in her words "be removed") because she feared that she was 

going to die as a result of the pregnancy. It must be emphasized at this point 

already that the third plaintiff did not consider her request as amounting to 

termination of the life of her unborn child (as was repeatedly put to her during 

cross-examination) but rather as a termination of a pregnancy which was still 

in its earlier stages and appeared to her to constitute a threat to her life.88 

115. 

It is clear from the third plaintiff's evidence that she was examined by several 

doctors and was also taken for a sonar. She mentioned that she was 

87 Rec Vol 9 p 992 e 6-30; p 993 e 1-20 
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examined by a white male doctor and that a white female doctor 

subsequently did a sonar. The third plaintiff testified that the conversation 

that took place around her was conducted in English and that none of the 

medical personnel spoke to her directly (but at best to her partner. She 

testified that the conversation took place between the health professionals 

amongst themselves and at some point between the health professionals 

and her partner. That this was her actual perception of what happened is 

highly probable considering the pain that she was in. Her partner eventually 

told her that the doctors said that the pregnancy is fine, that the baby is 

already big and that they as a result could not terminate the pregnancy. He 

also pointed to the sonar at the time when he informed her of this fact. This 

evidence is in material respects corroborated by the evidence given by 

medical personnel called on behalf of the defendant. 89 

116. 

The third plaintiff testified that her partner, to her knowledge, understands 

some English, but can only speak a little. We submit that a great deal of 

important information may not have been passed on to the doctors. This 

would accord with the generally paternalistic attitude of most of the health 

professionals who testified for the defendant - repeatedly referring to their 

decisions in respect of patients.90 

88 Rec Vol 9 p 993 e 15-26 

89 Rec Vol 9 p 997 e 26-32; p 998-999 

90 Rec Vol 0 p 1 001 e 25 - p 1002 e 1 
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117. 

The importance of proper and complete recordkeeping is best demonstrated 

by what happened in respect of the third plaintiff. Already from the first 

inscriptions one can see that the records kept by the health professionals are 

entirely incomplete and do not accurately reflect what actually transpired on 

1 0 March 2005. This, we submit, ultimately resulted in other health 

professionals who treated the third plaintiff after 10 March 2005 assuming 

certain things which ultimately resulted in her being sterilised without her 

consent. 

118. 

If one has regard to the referral note written by Dr lthete on 1 0 March 2005 

and his inscription in her health passport, he left out one important detail and 

that is that third plaintiff actually requested a termination of the pregnancy, 

not because she was HIV and did not want anymore children, but because 

she felt that the pregnancy was threatening her life. He also did not note that 

she was in such severe pain and that she was unable to walk by herself. He 

correctly could not and did not dispute these issues. His notes only indicate 

that she requested a termination of pregnancy on medical grounds and that 

she had recurrent problems in her pregnancy. He also refers to her HIV 

status which, as appears below, resulted in some of the health professionals 

assuming that she wanted the pregnancy terminated because of her HIV 

status. The divergence between his evidence that he would have spoken in 

Oshiwambo in contrast to her evidence that she was only spoken to in 
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English, is not material. He conceded that he may have explained matters to 

her partner. Her state at the time is also relevant and material. 91 

119. 

Everyone who treated third plaintiff subsequent to 10 March 2005 assumed 

that she wanted a termination of the pregnancy because she did not want to 

be pregnant due to, possibly her age, HIV positive status and the fact that 

she already had six other children. It is on this basis that Dr Kronke in actual 

fact recommended a sterilisation to the third plaintiff when she saw her 

subsequently. Dr Krenke in fact testified that she assumed that third plaintiff 

regarded this pregnancy as an unwanted pregnancy and for that reasons 

want it to be terminated and because of that assumption she found it 

reasonable to suggest a sterilisation which she considered to be what she 

termed "a final solution" for third plaintiff to avoid any further unwanted 

pregnancies. She testified that with her history third plaintiff is best helped is 

she never fall pregnant again. This also seems to be the basis of the 

argument of the defendant on appeal. In fact, the defendant misreads 

Dr Krenke's note. The note reads that third plaintiff "never thought about BTL 

after last delivery". The defendant states in its heads of argument: 

"Tellingly, the note by Dr Krenke says that the third plaintiff had used 

condoms with poor success and that she had thought about sterilization 

after her last delivery." 92 

91 Rec Vol1 p 97 and p 102 

92 Rec Vol 16 p 1805 e 22-31; p 1835 e 1-32; Heads of Argument p 35 para 72; Rec Vol 16 p 

1801 £1-16 (where Dr Krenke reads her inscription) 
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120. 

The third plaintiff testified about a white female doctor who saw her on 

10 March 2005 and also did a sonar. As far as she could recall, this 

examination by the white female doctor took place on the same day.93 

121. 

Dr Krenke testified that she assumes that she saw the third plaintiff on or 

about 30 March 2005 based on the notes contained in her health passport. 

She could not say whether it was on this specific day because she did not 

note the date and time that she saw the patient. This is an important detail 

which was yet again not recorded by a health professional.94 

122. 

Third plaintiff testified that no one had any direct conversation with her and 

that the doctors spoke English with her partner. She also denied that she 

had any discussion regarding sterilisation or a caesarean section with any 

doctor or health professional at any stage. If there had been anything 

conveyed to her, it was not understood by her- borne out by her observation 

concerning the delivery and not understanding the epidural anaesthetic 

administered upon her.95 

93 Rec Vol 9 p 998-999 

94 Rec Vol16 p 1800 £26-28; p 1832 e 1-10; Rec Vol1 p 104 

95 Rec Vol9 p 1001 e 18-29 
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123. 

Dr Krenke testified that she would have advised third plaintiff to have a 

caesarean section firstly because of the many pregnancies she had and 

secondly because it is the safer option due to her HIV positive status. 

Clearly, if Dr Krenke had given such advice, it was not understood. She also 

testified that she would have recommended to the third plaintiff that she 

undergo a sterilisation at the same time that the caesarean section is done. 

According to Dr Krenke she would not have counselled the third plaintiff. 

However she says she would have told her that a sterilisation is a permanent 

solution which would result in her being unable to have any children. She 

also said that she would not have obtained an informed consent from third 

plaintiff at this stage which is a task which is normally delegated to other 

medical officers. She would also not explain alternatives and what risks 

there are such as anaesthetic risks. These would be delegated to a medical 

officer.96 

124. 

The only other inscription prior to the date on which the third plaintiff gave 

birth regarding a sterilisation appears in third plaintiffs ante-natal care 

record. Again the health professionals seemed to assume that the request 

for a termination of pregnancy was because of her HIV status if one has 

regard to the inscription which was made. An inscription was made on 

96 Rec Vol16 p 1802 e15- p 1803 e27; Rec Vol16 p 1824 e 14-20; e 30- p 1825 e2 
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4 May 2005 that the plan for the third plaintiff was to have a caesarean 

section and a sterilisation.97 

125. 

None of the defendant's witnesses testified about the inscriptions made on 

4 May 2005 except to say how they understood the inscriptions. When the 

third plaintiff was asked about this inscription and whether she at this stage 

consented to the sterilisation and caesarean procedures, third plaintiff denied 

that there was ever any such discussion or that she consented to the 

procedures.98 

126. 

It is clear that third plaintiff never intended to have the sterilisation despite the 

inscriptions on 30 March 2005, 4 May 2005 and the glaring note on the front 

of her ante-natal care record that she wants a sterilisation. Significantly, no 

booking was ever made for an elective caesarean section which is what 

would be required in respect of an elective procedure and was in fact said to 

be the meaning of an elective caesarean according to the evidence of 

Dr de Klerk and Dr Kronke.99 

127. 

One must assume that a booking for the caesarean section was never raised 

by any of the nurses at the ante-natal classes. There was no evidence to 

97 Exh Rec Vol 1 p 11 0 

98 Rec Vol9 p 1003 e 1-9 

99 Exh Rec Vol 1 p 114 
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that effect and no note to that effect either. As far as third plaintiff was 

concerned she would be delivering naturally. Her contemporaneous conduct 

and her evidence forcefully corroborates that she never understood that she 

was to have an elective c/s (and certainly not a sterilisation). If a proper 

explanation was given to the third plaintiff, and she had elected to have a 

sterilisation, she would also have known that she would need to make a 

booking for the procedure.100 

128. 

It must also be pointed out that there was ample opportunity for the nurses to 

inform the third plaintiff that she would need to make a booking or to make it 

for her if it was an option chosen by the third plaintiff because the last ante­

natal class that she attended was on 3 October 2005 which was during the 

39th week of her pregnancy if one has regard to the ante-natal graph and the 

notes recorded thereon. This was just a week before the third plaintiff went 

into labour. We submit that the absence of raising this with the third plaintiff 

- and the lack of an express instruction by a doctor (as opposed to what 

amounted to a mere recommendation by Dr Kronke), is telling and 

destructive of establishing informed consent on her part. Had the third 

plaintiff elected to have a c/s and sterilisation there would, we submit, have 

been a duty to have assisted her with a booking. 101 

100 Rec Vol 9 p 1003 e 10-30 

101 Sonny and Another v Premier Kwazulu-Natal and Another 2010 (1) SA 427 (KZP) at para 

69; Exh Rec Vol1 p 120 
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129. 

Dr Kimberg testified that a booking for caesarean section is usually made 

29 weeks into the pregnancy. Dr Krenke, although she initially tried to evade 

the issue, admitted that the fact that third plaintiff did not make a booking is 

more consistent with her not wanting or electing to have a caesarean and 

sterilisation than with her being just negligent. 102 

130. 

Notably there is also no record of the third plaintiff receiving family planning 

education. There is however record of breastfeeding and PMTCT education 

on two occasions. It is submitted that if family planning education was given, 

it would have been given. This is another indication that all health personnel 

assumed that Dr Kronke had counselled the third plaintiff, that she had 

elected a sterilisation and therefore saw no need to discuss it with her 

again.103 

131. 

Third plaintiff started having contractions on 12 October 2005. She realised 

that she was in labour and took the neverapine tablet which was given to her 

with the instruction that she should take it as soon as she goes into labour.104 

102 Rec Vol16 p 1841-1843; p 1847 e20-25 

103 Exh RecVol1 p 115; p 117 

104 Rec Vol 9 p 1003 e 10-30 
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132. 

The third plaintiff testified that she went to the hospital with a taxi where her 

vital statistics were taken and she was examined. It would appear from the 

ante-natal care record that the contractions started at 14h00 on 

12 October 2005.105 

133. 

The first note that appears in the third plaintiff's maternity record was made 

at 18h50. As appears from this note the third plaintiff was having severe 

pain, she had one contraction every 10 minutes for 25 seconds and was 2cm 

dilated. This was also her testimony. The note also indicates that the third 

plaintiff was admitted and the plan was to inform the doctor because she was 

supposed to have an elective caesarean and a sterilisation based on reports 

in her green passport. Nurse Tjimbundu subsequently explained in her 

evidence that she was referring to the inscription on the front page and at 

pages 8 and 14 of Exhibit E.106 

134. 

The third plaintiff testified that she was in extreme pain and although the 

nurse told her to walk around she could not walk around much because of 

the pain. As a result she came back and went to lie down on a bed. She 

testified that she was experiencing continuous and severe pain. She was 

examined by a white man whom she assumed was the doctor because he 

105 Exh Rec Vol 1 p 120; Rec Vol 1 p 120; Rec Vol 9 p 1 004 e 9-20 
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was wearing the white clothes worn by doctors. This doctor spoke in English 

to the nurse. He gave her two tablets the size of panados although she did 

not know what the tablets were for. Third plaintiff testified that the doctor 

examined her and left. After the doctor left a nurse returned with a paper in 

her hand and a stretcher and told her to write, speaking a different language. 

She then told her in Oshiwambo to write her name ("shanga") and again 

repeated in Afrikaans "skryf, skryf'. Third plaintiff testified that she put her 

name on the piece of paper whereafter she was told to get onto the stretcher 

and was wheeled into a white room with big lamps.107 

135. 

The third plaintiff testified that she was only asked to write her name. She 

did not know why she had to write her name and she did not understand 

anything contained on the documents. The third plaintiff confirmed that she 

wrote her name on the two consent forms and that she signed the one but 

because the. writing on the second consent form was faint she did not 

acknowledge that it was her signature. She did not exclude the possibility 

that she signed it.1 08 

106 Exh Rec Vol 2 p 125; Rec Vol 12 p 1352 £ 28-30; p 1353 £ 4-5 

107 Rec Vol 0 p 1004£20- p 1006 

108 Rec Vol9 p 1008£25- p 1009; p 1013; Rec Vol2 p 154-155 
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136. 

Nurse Tjimbundu who testified for the defendant confirmed that she made 

the inscriptions in the maternity record when the third plaintiff was 

admitted.109 

137. 

She testified that the next set of inscriptions made in the maternity record 

was made by a doctor. No time is indicated but the plan was to allow the 

labour to progress and to keep the membranes in tact for sterilisation at a 

later stage. Although Nurse Tjimbundu could not recognise the signature it 

was subsequently confirmed by Dr Sinchinwa and Dr Kronke that the doctor 

who made the inscription, is Dr Fang who was on duty during that evening. 

He was not called to give evidence. Dr Kronke testified that Dr Fang actually 

diverted from a previous treatment plan. He should actually have performed 

the caesarean section that evening. The treatment plan which she was 

referring to is her recommendation to third plaintiff on 30 March 2005. This is 

however clearly a wrong statement to make because she testified that the 

third plaintiff had not accepted her recommendation at the time and not 

consented to that in any proper sense at all. There could thus not have been 

an accepted treatment plan that had to be followed. 110 

109 Rec Vol12 p 1352 £8-10; Rec Vol2 p 125 

110 Rec Vol16 p 1813 f __ ; Rec Vol16 p 1848 f 20-33; Rec Vol 9 p 1353£20 
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138. 

From Dr Kronke's·-evidence it appears that Dr Fang's plan the evening of the 

gth was for her to have a normal delivery. The plan changed the next 

morning and they then also recommended to her to have the sterilisation .111 

139. 

Nurse Tjimbundu also testified that the inscriptions made at 21 h50 that 

evening were made by another nurse. It would also appear from the further 

notes made that the third plaintiff was examined again at 23h30 and again at 

05h35 on 13 October 2005.112 

140. 

Nurse Tjimbundu then testified that the inscriptions made on 

13 October 2005 at 08h35 were made during a ward round with the 

consultant who was Dr Krenke at the time. It would appear from the notes 

that she was diagnosed as being in prolonged first stage of labour and the 

plan decided on by the doctors was for her to undergo a caesarean section 

due to the prolonged first stage and a sterilisation. Dr Sinchinwa testified 

that Dr Fong made these and also confirmed that it was decided by the 

doctors that she must have a caesarean and a sterilisation.113 

111 Rec Vol16 p 1814 i 10-23 

112 Exh Rec Vol2 p 127; p 126 

113 Exh Rec Vol2 p 127; Rec Vol2 p 127; Rec Vol12 p 1354 
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141. 

The next note which appears on the same page in the maternity record was 

made by Nurse Tjimbundu according to her own testimony. She testified 

that her note indicates that the patient was prepared for a caesarean section 

and a sterilisation and that the patient signed the consent form herself after 

the doctor explained the operation to her and she agreed.114 

142. 

Nurse Tjimbundu testified that the normal procedure in respect of the signing 

of consent for an operation is that the doctors will decide upon the required 

treatment and will explain to the patient before they let the patient sign. In 

fact, during cross-examination she agreed that the patient would not be 

involved in deciding the treatment she is to undergo. The doctor should also 

sign the form.115 

143. 

Dr Sichimwa testified that he signed the consent form for a sterilisation at the 

space provided for the doctor and that Dr Fang signed as a witness on the 

generic consent to an operation. He acknowledged that the consent must be 

signed in the presence of the doctor but that it happens that it is signed by a 

patient whilst the doctor is not present.116 

114 Exh Rec Vol2 p 127; Rec Vol12 p 1354 e20-29 

115 RecVol12 p 1356 e 16- p 1357 e4; Rec Vol2 p 451 

116 RecVol11 p __ 
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144. 

Nurse Tjimbundu also testified that the registered nurse is responsible for 

obtaining the signed consent from the patient in the presence of a witness 

who would normally be an enrolled nurse or a student nurse and that she 

would only do this once the doctor had explained the procedure to the 

patient in a language which the patient understands otherwise a translator 

will be called to explain everything to the patient. She testified that if the 

doctor does not sign the consent form she will make sure that he signs it 

before the patient goes for the operation. The doctor is supposed to sign at 

the same time as the patient but at times this does not happen.117 

145. 

On a question during examination in chief as to what would happen when a 

patient indicates that she wants to have a sterilisation, Nurse Tjimbundu 

answered that she would then write it on the ante-natal care record and 

pointed to the inscription on the front page of the third plaintiff's ante-natal 

care record. She however also indicated that the patient would be referred 

to a doctor to explain the operation to the patient and that the inscription that 

the patient wants a sterilisation would sometimes be made inside the ante­

natal care record. 118 

117 Rec Vol12 p 1357£25- p 1358£30 

118 Rec Vol12 p 1392 £ 10-3 __ 
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146. 

Nurse Tjimbundu testified that when she admitted the third plaintiff most of 

her notes were based on information she obtained in the ante-natal care 

record and that she did not require a detailed discussion with the third 

plaintiff. An important assumption she made was based on the notes 

contained on the front page of the ante-natal care record (that the patient 

wanted a BTL) - that the third plaintiff had already agreed to have a 

sterilisation. She also acknowledged that she did not have to discuss the 

issue much with the third plaintiff because it is indicated on the ante-natal 

care record that she had accepted it. This evidence is consistent with and 

corroborates third plaintiff's evidence (based upon her recollection) that the 

nurse only told her to write her name without explaining anything to her.119 

147. 

Nurse Tjimbundu testified that the third plaintiff was seen at 8h45 by the 

doctors who were going through a ward round with the consultant 

(Dr Krenke). They discussed her situation amongst each other in English 

(directly confirming the evidence of the third plaintiff in this regard) 

whereafter a decision would have been made by the doctors together with 

the consultant that she should undergo a caesarean section due to her 

prolonged labour and a sterilisation because she, according to the records 

on the ante-natal record, appeared to want a sterilisation.120 

119 Rec Vol12 p 1369 f 14-15; p 1370, p 1374 e 1-30; p 1375 f 19-30 

120 Rec Vol12 p 1381 e 1-16; p 1382 f 1-10; p 1384 f 19- p 1385 f4 



' ) 

70 

148. 

Nurse Tjimbundu also accepted that it is quite possible that the doctors did 

not explain the procedure to the third plaintiff because it was indicated on her 

ante-natal care record that she wanted the sterilisation although she said that 

it should still have happened. Once this decision was made a nurse 

speaking fluent Oshikwanyama would have been called in order to do the 

translation for the patient. Nurse Tjimbundu could not independently recall 

whether this indeed happened but said that this is what should happen. 121 

149. 

Nurse Tjimbundu then testified that she administered pre-medication for the 

operation at 8h45 according to the contemporaneous note and that would 

have happened after the explanation had been provided to the third plaintiff 

and she had consented to the operation although her signature was only 

obtained at 09h00.122 

150. 

On Nurse Tjimbundu's version as supported by the contemporaneous 

records, the third plaintiff was examined by the doctor, a discussion between 

the doctors and the consultant took place as to the planned treatment 

whereafter a decision was made, the explanation was given to the patient 

and the pre-medication was administered - all within 10 minutes from 8h35 

to 8h45. This, we submit, is highly improbable especially in light of the fact 

• 
121 Rec Vol12 p 1364 £25-30; Rec Vol12 p 1386 f 1-15 
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that the third plaintiff is clearly unsophisticated in the context of Western 

medicine and that it clearly takes her long to understand when things are 

explained to her. This was roundly demonstrated by her evidence. The 

court was able to observe this. 123 

151. 

It is however not quite clear from the evidence of Nurse Tjimbundu and 

Dr Sichimwa as to who gave the explanation to the third plaintiff. Nurse 

Tjimbundu testified that it must have been Dr Sichimwa because he signed 

the declaration at the bottom of the consent form for a sterilisation. 

152. 

Dr Sichimwa testified that he must have explained the sterilisation procedure 

and that Dr Fang must have explained the caesarean because he (Dr Fong) 

signed the generic consent form. In the context of the times 

contemporaneously recorded this is highly improbable.124 

153. 

Dr Sichimwa's evidence in this regard is confused because he also testified 

that normally the one doctor would go to theatre whilst the other one gives 

the patient the explanation. They would both have stayed behind with the 

patient on his improbable ex post facto version. It is not clear why the one 

122 Rec Vol12 p 1390 f 18-31 

123 Rec Vol12 p 1391 f 1-20 

124 Rec Vol11 p 1288 f 10-25 
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would explain the one procedure and the other doctor the second 

procedure.125 

154. 

Further on in his evidence Dr Sichimwa testified that it would have taken him 

1 0 minutes to explain both procedures because he assumed from the notes 

made by Dr Krenke on 30 March 2005 that the sterilisation procedure was 

canvassed with and explained to her on that day. This turns out to be an 

incorrect assumption based on Dr Krenke's evidence.126 

155. 

The notes in the maternity record are also not of any assistance to the 

defendant because they do not say which doctor explained the procedures 

or what, if anything, was ever stated by them.127 

156. 

Significantly Nurse Tjimbundu also testified that there have been certain 

changes to the procedures regarding the obtaining of consent for operations 

and specifically the signing of the consent form since these cases have been 

made. She testified that the doctors now attend to the explanation and sign 

the form with the patient before they do the operation. She also testified that 

they make proper notes to the effect that they explained the procedure to the 

125 Rec Vol11 p 1287 e 18-23 

126 Rec Vol 11 p 1302 e 28-32; p 1303 e 10-20 

127 Rec Vol2 p 127 
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patient. Nurses no longer sign consent forms as witnesses although they 

still secure the signature of the patient in the presence of the doctor.128 

157. 

Nurse Tjimbundu also agreed that the family planning provided during group 

sessions at ante-natal care classes would not constitute counselling in any 

proper sense and that individual counselling is still required. Nurse 

Tjimbundu also testified that they do not go into detail in the discussions as 

to what different methods are available. They only show the patients what 

different methods are available. If a patient indicates during an ante-natal 

care class that she wants a sterilisation she would be referred to a doctor for 

proper counselling. This was also confirmed by Dr Kr6nke.129 

158. 

Third plaintiff testified that after she signed the forms she was taken to the 

theatre. All of this including the signing of the form was done in a hurry. This 

is also the most probable scenario. She had by then already been in labour 

since 14h00 the previous day which, on the evidence of all the health 

practitioners, places the baby at risk. 130 

128 Rec Vol12 p 1406 e20- p 1407 e15 

129 Rec Vol16 p 1826 e 17-31; Rec Vol12 p 1407 e20-32; p 1409 e 30- p 1410 e 1 

130 Rec Vol 9 p 1015 
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159. 

Third plaintiff testified that there were two men in the room, the one 

massaging her stomach and the other one her lap. She felt an injection and 

after a while she had no sensation in the bottom part of her body. She at the 

time thought that she was given the injection to relieve her of the pain, 

consistent with her version that the procedures including the epidural 

anaesthetic had not been explained to her in a language she could 

understand.131 

160. 

It is obvious from third plaintiffs evidence that she did not know what was 

happening to her. After some time the nurse showed her her baby. She 

only realised a while later that she had been operated on because of the 

pain she experienced after a while. Up to that point third plaintiff had 

contemplated a normal delivery. She only found out subsequently that she 

had also been sterilised when she heard two nurses talking about it in the 

ward. 132 

161. 

We submit that it follows that the sterilisation procedure performed upon the 

third plaintiff was done on the basis of an assumption on the part of the 

health professionals that the third plaintiff wanted to undergo that procedure, 

based upon inscriptions in her medical records. When these inscriptions are 

131 Rec Vol9 p 1016-1017 

132 Rec Vol 2 p 34-35 
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examined and the evidence was given concerning them, it is plain that not 

one of them at any stage whatsoever amounted to informed consent - or 

consent in any form whatsoever. In the case of Dr Krenke, it merely 

constituted a recommendation - understandably made by her in the context 

of a request for termination of pregnancy of a woman who had already 

reached 40 years of age, who had previously had several children and 

difficulties with regard to recent deliveries and her HIV status. Dr lthete's 

evidence does not, we submit, assist the defendant at all. Nor does the 

evidence of the nursing staff. 

162. 

Indeed, we submit in the case of the third plaintiff that the defendant has 

clearly not established informed consent and that the sterilisation procedure 

was performed on her based upon assumptions on the part of medical 

personnel that she had previously requested it and understood the nature 

and consequences of the procedure - none of which was ever established in 

evidence and indeed contrary to the third plaintiffs unequivocal - and 

generally unequivocal evidence generally not contradicted in any material 

way by contemporaneous notes or the evidence given by the health 

professionals in question. The court was able to observe her difficulty in 

following the court proceedings and questions put to her. The version of the 

defendant is furthermore highly improbable with regard to any explanation 

being given and informed consent being obtained prior to the operation with 

reference to the time span and would have been required to have explained 

the procedure to the third plaintiff and for her to properly appreciate it and its 
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consequences in the short time span possible reflected in the 

contemporaneous notes. 

163. 

We submit that the third plaintiffs claim on the merits has thus been 

established. 

N Bassingthwaighte 

Counsel for the Plaintiffs 
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