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IN THE HIGH COURT OF SOUTH AFRICA -\

In the mafter between:

THE LAW SOCIETY OF SOUTH AFRICA Applicant -
and
THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA First Respondent

THE MINISTER OF JUSTICE OF : : .
THE REPUBLIC OF SOUTH AFRICA ' . Second Respondent

THE MINISTER OF INTERNATIONAL RELATIONS
AND CO-OPERATION OF

THE REPUBLIC OF SOUTH AFRICA 'BAL Third Respondent
E
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PLEASE TAKE NOTICE THAT the above named Applicant applies to

for

Wndents participation in suspending the SADC
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'Egpunal aé‘d hy%subsequent sfg.' g of the 2014 Protocol on the SADC Tribunal
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2 Such further and alté Ti;_atr‘e relief as the Honourable deems fit.



BE PLEASED TO TAKE NOTICE FURTHER THAT the affidavit of XOLANI
MAXWELL BOQWANA filed evenly herewith and the annexures thereto will be used

in support hereof.

BE PLEASED TO TAKE NOTICE FURTHER THAT if you intend opposing this

application you are required to:

1. notify the Applicant in writing within 20 days from date hereof whether you

intend to oppose;

2. indicate in the said notice an address within 15 kilometres of this Honourable
Court at which you will accept receipt of all pleadings and process in this

matter,

3. within 15 days after filing your notice of intention to oppose, file your

opposing papers, if any.

BE PLEASED TO TAKE NOTICE THAT the Applicant will accept notice of service
of all pleadings and process at the office of its attorneys of record, Mothle Jooma

Sabdia Inc Attorneys at Cnr Jan Shoba and Brooks Streets, Brooklyn, Pretoria.

BE PLEASED TO TAKE NOTICE FURTHER THAT should no notice of opposition
be filed, application will be made to this above Honourable Court on

2015 at 09h30 or as soon thereafter as counsel may be heard.

BE PLEASED to enrol the matter accordingly.



SIGNED AT PRETORIA ON THIS THE 19 DAY OF MARCH 2015.

TO:

AND TO

AND TO:

AND TO:

[SGD: MR.T A MOTHLE]

MOTHLE JOOMA SABDIA INC
Attorneys for Applicant
Duncan Manor
Cnr Jan Shoba and Brooks Streets
Brooklyn
Pretoria
Tel: 012 - 362 3137

Fax: 086 6944
Ref: TA Mothle/Louise/TAM3499

THE REGISTRAR OF THE COURT
PRETORIA

THE MINISTER OF JUSTICE OF
THE REPUBLIC OF SOUTH AFRICA
First Respondent

c/o The State Attorney’s Office

316 Thabo Sehume Street
PRETORIA

FOR SERVICE BY THE SHERIFF

THE MINISTER OF JUSTICE OF
THE REPUBLIC OF SOUTH AFRICA
Second Respondent

c/o The State Attorney’s Office

316 Thabo Sehume Street
PRETORIA

FOR SERVICE BY THE SHERIFF

THE MINISTER OF INTERNATIONAL RELATIONS AND
COOPERATION OF THE REPUBLIC OF SOUTH AFRICA

Third Respondent

¢/o The State Attorney’s Office

316 Thabo Sehume Street

PRETORIA

FOR SERVICE BY THE SHERIFF



[N THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRET ORIA)

CASE NO

In the matter between:
THE LAW SOCIETY OF SOUTH AFRICA Applicant
and

TUE PRESIDENT OF THE REPUBLIC OF

SOUTH AFRICA First Respondent
THE MINISTER OF JUSTICE CGr

THE REPUBLIC OF SOUTH AFRICA * Second Respondent

THE MINISTER CF INTERNATIONAL RELATIONS

AND CO-OPERATION OF THE REPUBLIC

CF SCUTH AFRICA Third Responderit

FOURDING AFFIDAVIT

| the undersigned,

YOLAN] MAXWELL BOOWANA

do hereby make oath and state that:

| am also the co-chairperson of the

1| am an adult male and practising atiorngy.

Law Society of South Africa.
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The facts contained herein fall within my personal knowledge, unless the
context indicates otherwise, and are, to the best of my knowledge and belief,

both true and correct.

The information set out herein below in respect of SADC and its operations as
well as the Southern African Development Community Lawyers Association
(“SADCLA") are furnished to me by the Ap'piicant who is member of the
SADCLA and represented by Mr Makanatsa Makﬁnese whose confirmatory is

attached hereto, marked as Annexure “FA14”,

I am duly authorised to launch these proceedings on behalf of the Applicant.

THE PARTIES

The Applicant is The Law Society of South Africa. It is an association of the
six constituent law societies of South Africa, hamely the Cape Law Society, the
KwaZulu-Natal Law Society, the Law Society of the Free State, the Law Society
of the Northern Provinces, the Black Lawyers Association and the National

Association of Democratic Lawyers.

The Applicant has, infer alia, the following fundamental, enduring and long-term

aims and objectives:

6.1 promote legal aid and the accessibility of all to the law and the courts;



5.2 uphold, safeguard and advance the rule of law, the administration of
justice, the Constitution of the Republic of South Africa, Act 108 of 1996

(“the Constitution”) and the laws of the Republic of South Africa;

6.3 initiate, consider, promote, support, oppose Of endeavour to modify

legistation, whether existing or proposed;

5.4 initiate, consider, promote, support, oppose of endeavour to modity

proposed reforms or changes in law, practice, procedure and ihe

administration of justice;

6.5 strive towards the achievement of a system of law that is fair, just,

equitabie, certain and free from unfair discrimination;

8.5 ihe LSSA is a member of the SADCLA and, as such, promotes ihe
objectives of the principies contained in the SADC Treaty. 1 will deal

with this aspect herein below.

The First Respondent is the Presigent of the Rapublic of South Alrica. The
First Respondent is the Head of State and Head of the national executive. He
is obliged by section 83 of the Constitution t0 uphold, defend and respect the
Constitution as the supreme law of the Republic and 0 promote the unity of the
nation and that which will advance the Republic. He carries out his duties at
the Union Buildings of South Africa and is served in these proceedings care of

ihe State Atiorney's Office situated at 316 Thabo Sehume Street, Pretoria.



8.  For the purposes of this application the First Respondent is the responsible
member of the executive who nsgotiates and signs international agreements on

behalf of the Government of the Republic South Africa.

9. The Second Respondent 18 the Minister of Justice and Correctional
gapvices of the Republic of South Africa. The Minister is the political head of
the Departments of Jusiice and Correctional Services, whose responsibility
includes, amongst others, advising the First Respondent and the national

exscutive about the international law obligations of the Republic of South

Africa.

10. The Third Respondent is ihe wiinister of international Reiztions and

Cooperaiion of the Republic of Souih Adrica. The Minister is the political head

of the Department of International Relations and Cooperation and this

L
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department is responsible, amongst others,

PURPOSE OF THIS APPLICATION

11. The purpose of this application is 10 seek the relief as set out More futly in the

Notice of Motion to which this affidavit is annexed to. It entails a declaratory

order that:

1+1.1  the whole process of suspending the Tribunal;

112 failure to appoint judges; and

11.3  all steps refatec thereto including the voting ior and signing of and any

aitempt to ratify the 2014 Protocol
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12.

13.

16.

to be unconstitutional.

The aforesaid process is uncénstiiuﬂonai as the objective is 10 infringe Of
deprive the vested rights of citizens 10 have access to the Tribunal as set out in
ihe SADC Trealy, 10 which the Government of the Republic of South Africa is a
party 1o and bound in law. The aforesald process and conduct is in contrast
with the objectives of the Constitution of the Republic of South Africa, not in the

interest of justice or the citizens of the Republic of South Africa.

As will be demonstrated heraunder the First Respondent Nas acted in a manner

which infringes the citizan's right of access 10 justice.

During the course of August 2014, ihe Summit of SADC signed the 2014
Protocol. aftach hereio, 2 communiqué of the a4th SADC Summit which

confirms that the 2014 Protocol has been adopted, marked annexure MEATT.

Unlike the previous Protocol ("the 2000 Protocol"), the 2014 orotocol deprives
the right of citizens 10 refer a dispute between particular citizens and its

government 10 the SADC Tribunal whereas this was not the case under the

2000 Proiocol.

| attach copies of the 2000 and 2014 Protocols as annexures EA2" and "FAS"

respeclively.



47. By signing the 5014 Protocol, the President infringed Sputh African citizens'
rights of access 1o justice. This right is & right contained in the Bill of Rights. 1

will return to this aspect later.

18. The President, al the Summit, signed andfor voted in favour of the 2014

Protocol. The 2014 Protocol must now be ratified in terms of the provisions of

section 231 of the Constitution.

1g. The other members of the SADC Lawyers Association have resolved to bring
similar applications in their raspective countries, to avoid the adopting and/or

catification of ihe propose od amanded 2014 Protocol, by their Heads of Stats.

20, The Applicant launches this application acting in iis own interest as well as in

ihe interest of the public including the privaies sactor, oivil society, nof-

oy Gioanr’a’nonq and citizens

(T)

governmenia | organizations, workers and emp

—t

in terms of Section 38 of the Constitution 0 the Republic of Souih Alrica.

=giablishment of the southern African beve ant Community (88 2D,

q

—

£

the Summit, the Counchi and the Tribhunai:

»1. The Southemn African Developmenit Community {SADC) is an Aifrican
imergovemmemal organisation, constituling one of the regional pillars of the
African Economic Community (AEC) and formally recognised as a Regional

£ conomic Community (REC) of the African Union.
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23.

0
oS!

27.

The SADC was established on 17 August 1892 via the Treaty establishing the
Southern African Development Community ("SADG Treaty") and has fifteen

(15) Member Slates, including South Africa, which are hound by the Treaty.

The Summit, comprising the Heads of State and Government from each
Member State, has been established by Article 9(1)(a) to be the supreme policy

making institution of the SADC pursuant o Article 10 of the SADC Treaty.

The SADC Council of Ministers, comprising Ministers from each Member Sta_ie,
has been established Dy Article 8(1)(b) of he sADC Treaty. The SADC
Council of Ministers is andatad to oversse tha functioning and development of
e SADC and to ensure ihat SADC policies are properly imple‘mented pursuant

to Articie 11 of the SADC Treaty.

community's judicial orga.

The Summit of Heads of Staie of Government, nuisuant 10 Ariicle 4(4) of the
Protocol on the SADC Tribﬁnal, appoinied tne First members of the Tribunal
during its summit of Heads of Staie of Government held in Gaborens,
Botswana on 18 August 2005. The Tribunal has a complement of ten judges,
of whom five are reguiar members. Ordinarily the Tribunal will sit with three

mernbers, and a full bench consists of Tive members.

The Tribunal is &n international court applying SADC regional law, relevant

international  human righis instruments  ratified by Member Stateg’ and



28.

-1
v

o

29.

30.

31.

applicable national law. In terms of the 5000 Protocol, the Tribunal may be

approached by sADC Member States, individuals (citizens), private entities and

NGOs, and only after the exhaustion of available domestic remedies. AS

already explained, the 5014 Protocol limits the jurisdiction to disputes between

SADC Member States only.

Under the 2000 Protocol, the SADC Tribunal was an imponant forum for
citizens and juristic persons, i1 the event that their domestic judicial system
failed 1o adequately provide for a ramedy for violations of their rights and/or

violations of the taws of SADC.
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The 3rd preambular paragraph of ihe SADC Treaty observes thal there is a

need to "ensure, through common action, the prograss and well-being of ihe peopla OF

Southern Africa”;

The 7th preambular paragraph of the SADC Treaty observes that there is a

"need to involve the people of the Region centrally in the process of development and

integration, particularly through the guaraniee of democretic rights, observance of hurnan rights

and the rule of law";

Article 4 reguires SADC and its Member States to abide by principles of human

rights, democracy and the rule of law, equity, balance and mutual benefit as

well as the peacseful settlement of dispules;

a

1
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g0 Article 23 of the SADC Treaty provides that SADC shall seek to involve fully the
people of the region and key stakehoiders, including the privaie sector, Givil

society, non-govemmentai organisations, workers and employers organisations

33. i is thereiore clear from the aforesaid that sADC was prought about by the
people’s participation including but not limited to, the private sector, civil
society, non-governmental organisations, workers  and amployers

organisations, and for their benefit. The vestad rights of the aforesaid people

(citizens) are ot utmost imporiance.

¢ ihe SADD Tribunal and the drafilng of a
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a4, During August 5010, the SADC winisiers of Justice rscommended to e SADC

Symmit in Winghoak, Na amibig, thal 2 review of the role, functions and terms ot

reference of ihe Tribunal chould be conducted.

~

The recammendations emanaiing from tne review Were adopted &l the SADU

0
o

summit of August 5010, Foliowing this SADC resolved not 10 reappoint of
replace those Tribunal Members of the SADG Tribunal whose terms of office
had expired, thereby preventing & guorum, and prohibiting the Tribunal from
receiving any new cases pending the completion of the review. Attached

hereto the minutes as annexure “EAAAY

ng.  Pursuant o the decision of the SADGC gummit, the SADC secretariat

T

commissioned Wworld Trade Institute Advisors (WTH) 10 undertake ’[msrg' review.
B p
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37.

49,

WT! submitted its Report on of about February 2011. The recommendations

included:

io  The Tribunal shal have jurisdiction over disputes between Member Staies and
between natural or legal persons and Member States, provided that any such

natural or legal persons have an inferest of & legal nature in the subject matier of

the dispute;

b. Amend the SADC Tribunal Protocol to provide for an appellate tribunal 10 hear

appeals from decisions of the SADC Tribunal; and

c. Decisions of the Tribunal shafl be binding upon the parties lo the dispute in
respect of thaf particular case and enforceable within the ierritories of the
Member State concerned in accordance with domestic procedure governing the

execution of judgments against the State."
A copy of the recommendations is atiached hereto as annexure "EALBY

In Aprit 2011, the SADC Ministers of Justice considered the Repoit of e WTI
and adopted a set of recommendations which were presented 1o the Surnmit on

19 May 2011.

in May 2011, the SADC Sumnmit mandaizd tha Minisisrs of Justice and
Attorneys General 10 continue with their review of the Tribunal and to submit a
provisional Report at its August 2011 gummit, and a final Report at its August
2012 Summit. The Summit also extended the moratorium on the Tribunai

receiving any new cases or hearing pending cases.

On 18 August 2012, the SADC Summit "rescived that a new protocol on the Tribunal
should be negotiated and that its mandate should be confined to interpretation of the SADC

Treaty and Protocols relating 10 disputes between Member States” This decisior further



41,

43,
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extended the suspension of the operations of the SADC Tribunal indefinitely

since ihe first suspension in August 2010.

During the course of August 2014 the Attorneys General and Ministers of
Justice in the SADGC recommended that the summit adopts the 2014 Protocol.

The 2014 Protocol adversely reduces the jurisdiction of the SADC Tribunal

rendering it an interstate Court.

Al deliberations regarding the review of ine Tribunal's mandate weie
conducied solely by the Heads of State and Governments of the SADC

Merber Statss, SADC Organs an nd SADC ofiicials, 1o the exclusion of the

citizens within SADC.

The Applicant addressed iwo letters, dated og Fabruary 2014 and 24 June

acond Respondent, respactivaly,

@D
oy

o014 o the First Respondent and ihe

a meeting was requesied 1o GisCUsS e Tribunal. | ettach copies of

z
or
=1
@
3
)

ihese letlers as annexures "EAS" and "FAS". Both the First and the Second
Raspondent’s &l tention we awn to the memorandum of the SADC Lawyers'
Association which was attached to the letters. The SADC Lawyers' Association

recommended the following 1o the SADC Ministers.

n2acommendations to SADC Ministers

(a)  The ministers must actively engage their respective Heads of State about not
adopting a protocal that will dilute the powers, roles and responsibilities of the SADC

Tribunal;

(b)  The ministers must engage other ministers of justice, during the meeting of SADC
Council of Ministers, to be held in Lilongwe, Malawi from & WMarch 2014, oh rﬁe new
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protocol on the SADC Tribunat with a view 10 reinstate the tribunal according to its”

original mandate; and

(c) The ministers must encourage the SADC Heads of State and Government 10
facilitate the wider participation of the citizens of the region in the formulation of a

riew protocol on the SADC Tribunal.

44, To date the First Respondent has tailed to respond 10 the atorementioned

letter.

45, in e siorementioned 1BTET addressed to the gacond Respondent ne was
informed that.
"The SADC Lawyers' Association desires the restoration of the Tribunal as arn essential

tool of access 10 justice and protector of human rights. The Tribunal must not only

adjudicate in matters of interstate relevance, it must also attend to matlers that are brought

by the privaté socisty and civil society.”

46, The Second Respondent was informed that the Applicant will apply to the

Lonourable Cou tor an order in the following terms:

4.1  declaraiory orders conceining ihe rote of our Government's responsible
entities in e suspension of the Tribunal, termination of Tribunél

members and the review of it3 jurisdiction and its protocol; and

ag.2 an order thal the responsible entities must undertake the necessary
measures 1o correct a violation and refraining from voting on the

Tribunal until such time that violations are corrected.

A
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The Second Respondent’s offices acknowledged receipt of the letter and
advised that the matter i receiving the Second Respondent’s attention. A copy

of the correspondence by email is annexed hereto marked Annexure “FAT”.

The Applicant addressed a further letier, dated 8 August 2014, 1o the First

Respondent, attached hereto marked annexure seag”.  The Applicant

contended that:

481 the dacision o suspeind ihe Tribunal and any proposed resolution In
support of ihe 2014 protocol, &fiects ali citizens of the member states

including the citizens af South Africa;

482 requesied the President, in accordance with the spirit and purpese of
our Constitution and rule of law, to give an underiaking that he will
object to the nroposed nroiocel and sesk a posiponsment of the voling
on the 2014 Protocol.

nondent has not vet rasponded to this letier.

The First Res

A further lefier dated 2 September 2014, was addressed to the Second
Respondent by the Applicant to which no response has heen received. A COPY

of the letter is atiached hereto marked anngxure “EAQY,

The Respondents are challenged explicitly to be transparent 10 the Court and to
the Applicant {which includes the public &t large] and to explain fully the

process, the advice and recommendations by the Second a\nfcj‘ Third

|
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Respondent 1o the First Respondent as well as the reasons tor such advice,

recommendation and conduct. The First Respondent must explain his ¢

and the constitutionally thereof.

“E SOUTH AFRICAN COHSTITUTIONAL ERAMEWORK

onduct

The Constitution provides in section 1 that ihe Republic of South Airica is one,

sovereign, democratic state, founced on the following values:

501  human dignity, achievement of eguality and ing advancemant of human

rights and freedom;

522  non-racialism and non-sexism;

523 supiemacy of the Constitution and tne rule of law,

524  universal suifrage, & national common votars' roll, regular elections and

a muli-party system of democratic goveiniment, to

accouniability, responsiveness and openness.

ensuie

In terms of section 2, the Constitution is the supreme law of the Republic; law

or conduct inconsistent with it is invalid, and the obligations imposed by it must

be fulfilled.

Section 7 provides thal ihe Bill of Righis is the cornerstone of democracy in

South Africa. It enshrines ihe rights of all people in our country and ajﬁifr‘fms the

A
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democratic values of human dignity, equality and treedom. The State must

respect, protect, promote and fulfil their rights in the Bill of Rights.

55. Section 231 provides that an international agreement binds the Republic only
after it has been approved by resolution in both the National Assembly and the
National Council of Provinces, uniess it is an agreement referred to in
subsection (3} When entering into international agresments, the First
Respondent 1s duty bound 10 "respec, protect, promote and fulfil* the rights -
contained in the Bill of Rights and any action which is in contlict with these

principles is unconstitutional and therefore unlawful.

Any international agraernent Decormes law in the Republic when it is enacted

[@)]
6]

into law by national legisiation; but & self-executing provision of an agreement
that has been approved DY Parliament is law in the Republic unless it 18
inconsistent with e Constition of an Act of Parliament.

57. The Republic is bound by international agreements which were binding on the

Republic when ihis Constitution tnok effect.

58, Seciion 232 provides that customary international law is law in the Republic

unless it is inconsistent with the Constitution or an Act of Parliament.

59. For the purposes of this application, Article 16(2) of the Treaty is paramount. It
orovides thal the Protocol (whether 5000 or 2014) forms an integral part of the
SADC Trealy. This informs the procedure 10 he followed for amending the

Treaty as contemptated by the Vienna Convention on Laws and Treaties, 1969.
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0. Qur Constitutional Court has laid down the following principies in relation to

intermational agreements:

60.1

60.3

60.4

section 7(2) of the Constitution requires ine State to "respect, protect,

promote and fulfil the rights in the Bill of Rights”.

The national legislative authority vests in Parliament. When exercising
this legisiative authority, Parliament is bound only by the Constitution

and must act in accordance with and within e imits of the

Constitution.  Whan avercising its public power, Parliament must act .

within its constitutional constraints.  One of these constrainis is that
*there must be a rational relationship petween the scheme which it adopts and the
achievement of a legitimate governmental purpose'. Parliament may also not

act capriciously of arbitrarily.

Under our constitutiona! scheme, itis the responsibility of the executive
to develop and implement palicy. ltis also the responsibility of the
axecuiive to initiate legislation in order io implement policy and i is ths
responsibility of Parliament 10 make faws. When making laws,
parliament will exercise its judgment as to the appropriate nolicy 1o
address the situation. This judgment is poiiﬁbai and may not always

coincide with the views of social scientists or other experis.

in promoting and expanding our constitutional values to the Southern

regions our former State Presidents, Mr Mandela and Mr Mbeki

assigned to the SADC Treaty for the benefit of citizens of the Republic

'
!
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of South Africa. That decision and the actions thereto have been

slowly inhibited by the actions of the First Respondent.

60.5 | am advised that the ratification of an international agreement by '
Parliament is a positive statement 10 signatories of the aforesaid
agreement subject to the provisions of the Constitution, that the
Republic  wil act in accordance With the ratified agreement.
International agreemehts, hoth those that are binding and those that
are not, have ai important piace in our law. While they do not creaie
rights and obligations in our domesﬂc. legal "space, international
agreements, nariicularty ihose dsealing with human rights, may be used

as internretive imsiruments 1o svajuate and undersiand our Bill of

ih concluding that e Trsunal is & foreign COUM,

[0)]
i

placed much emphasis on ihe right 0f access io courts as ihe foundation of our

L
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Constitution which includes citl ights of access to the Tribunal, which is

the only court in the SADC.

5o Our Courts have recognized the Tribunal a “foreign court* as well as the

enforceability of the Tribunal's orders within our jurisdiction.

Ry
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SADC TRIBUNAL AND PROTECTION OF HUMAN RIGHTS

The SADC territory is home 10 approxtmaiely 040 million citizens and many

human fights related provisions can he found within the legal framework of

SADC.

The protection of human rights plays an cesantial Tole N economic
development as it has an impact on the investment climate which contributes 10
growth, productivity and employment creation, which 18 important for ine

advancemert of the citizens' social aconomic rights.

Iy the past, the Tribunzl has been called upon 1o consider human rights
implications of econormic policies and programmeé, ihe most obvious example

is the matier of Mike Campbell (Pty) Ltd and _others Vs the Republic of

™~

;

mbabwe. The gADC Treaty refers io regional infegration and to human rights

direcily of indirectly &t soveral stages. FOf insiance, in its preamble, the Trealy,

iniar alia, staies the following:

“Recognises the need 1o involve the people of the region centrally in the process of
development and integration, particularly through_the guarantee _of democratic_rights.

obsarvance of humarn riahts and the rule of law.” (emphasis added)

Article 4(c) of the sADC Trealy provides ihat SADC and its Member States

shall act in accordance with the principies of human rights, democracy and the

rule of law.



67.

68.
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70.

71.

72.

The principle of human rights, democracy and rule of law are principles already
enshrined in the Constitution and other democratic Member States of SADC.

The Treaty confirms that the principles are applicable within SADC.

Article 16(1) of the SADC Treaty provides that the primary mandate of the
Tribunal is:

“The Tribunal shall be constituted to ensure adherence to and the proper interpretation of

the provisions of this Treaty and subsidiary instruments and {0 adjudicate upon such
disputes as may be referred to it."
Article 16(2) of the Treaty provides that the Protocol forms an integral part of

the Trealy

It is apparent that the jurisdiction of the Tribunal as it now stands inhibits the
right of access 10 justice as well as ihe advancement and protection o humai

rights in general.

The right of access 6 justice is guaranteed in Ouf Constitution which has been

extended to the SADC Tribunal.

The right of access 10 justice was infringed when the Tribunal was suspended
by the Summit. The Tribunal was suspended by the summit held on 20 May
20%1. The First Respondent was reprasented by the South African High
Commission in Namibia. A copy of the communique is attached heretg marked

Annexure “FA13” T{
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The right continues 10 be infringed by viriue of the fact that the President signed

the 2014 Protocol which limits the jurisdiction of the Tribunal between rmember

states only.

| am advisad that the Sirst Respondent could not deprive the existing rights of
citizens without their prior consultation and consent as the rights vesis in them.

Legal argument will be addressed hereon at the hearing of this application.
This is a contravention of ihe Constitution.

The Applicant has called for information apdjor reasons from the First -
Respondent bui io date ne has refused, daspite various demands, ihe First,
Second and Third Respondents igiled, refused and/or neglected fo reply 10 ihe

Apolicant's request ag aforesaid.

On 28 February 2014, the Applicant wrote a letter to the offices of the
First Respondent requesting an audience with the First Respondent regarding
the subject of this matier. A copy of the letier is annexed hereto markad

annexure “FA5”.
The First Respondent’s Office never replied.

On 24 June 2014 a similar letter was addressed by the Applicant to the Second

Respondent. A COPY of the letter is annexad hereto marked as gannexure

1
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A response was received from tne Second Applicant as discussed in paragraph

49 of this affidavit. A copy of the ernail is annexed hereto marked as annexure

“FRT”.

On 8 August 2014, the Applicant wrote & ietier to the offices of the First
Respondent, the contents of the letter is self-explanatory and is of importance.

A copy of the latter is annexed hereto marked as annexure “FA8".
No response was received from ihe ofiices of the First Respondent.

On 18 Augusi 2014 the Applicant’ atiomnsy sent an email 10 the Third
Resnondent requesting the Third Respondent. 10 indicate what the
Government's point of view is, regarding the nroposed protocol, inter alia, the
limitation of the SADC Tribunal's jurisdiction and access (0 e Tripunal. A

ratn marked 23 annexuis uEAADT.

D

cony of the omail is annexed 1

On 20 August o014, AV André Stemimet trorn the offices of the Third
Respondent replied 10 the Apolicanis Attorney's corraspondence regarding ne
summit held in Zimbabwe on 17 and 18 August o014, He indicated that
although the proposed Protocot was adooted, it was at that stage not hinding
as it was not ratified by the South African Government. A CoOpY of this

correspondence i8 annexed hereto marked as anngxure “FAGTY.

On 2 September 2014, the Applicant’s Attorney wrote 2@ letter to the Second
Respondent enquiring from the Second Respondent what the Government's

stance is regarding the ratification of the Protocol voted for by ]ﬂ}e First
;‘./ /*\
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s have been commenced with in regards 1o the

Respondent, what processe

d at what stage of the process/es is the Government

catification of same an

placed. A COPY of the letter is attached hereto marked as annexure “EFAZY.

88, No response was received fo this requast.

g7. Upon drafting of this application Mr L Sigwela, @ representative trom the office

nt, confirmed ihat the office of the First Respondent had

of the Third Responde
not tabled iIn Parliament 1or in the National Coungcit Of Provinces any

discussions and/oT debates regarding tha ratification of ine adopied protocol.

CONCLUSIGH

gg. In an open iransparent ond democratic society thatl 18 envisaged by the

Constitution of the Republic of gouih Africa:

gg.1 e Applicant and the public at large are entiied 10 e information

andfor reasons requested; and

gg.2 e Respondsnts ars obliged 10 furnish the information and/or reasons

requested by ihe Applicant.

s aforesaid since 28 February 2014 until date

g9. The Respondent's sajlure to act
of signature of this affidavit demonstrates a disregard of the Constitution, the
pon the Respondents in terms thereof and the rights of

This conduct should he frowned upon,
/

duties conferred U

citizens of the Republic of South Africa.

f/"\\ -‘\_T“/.,-"
by the Honourable Court. A L
TN \ o
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90. Despite various aitempts 10 determine if any public participation wWas called for
or engaged i, NO such evidence could be sstablished. The Respondents are
specifically chatlenged 10 fully disclose to this Honourable Court any such
public participation prior 10 taking action in yoting in tavour of a proposal
resulting in the deprivation of existing righis of citizens of the Republic of South
Africa. The Applicant reserves its rights to supplement f0 this aspect once the

Respondents have disclosed all relavant information in this regard.

g1. For the reasons sat out above, | pray tor an order as st out in the Notice of

Motion.
/(—\
,*;;;/\\ >(‘ \‘;
/8 i SR
{ oA
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:««:E}Tﬁ%mmﬁau SOGWANA

THUS SIGNED AND SWORN TO BEFORE ME &l \F‘r.e:"r‘:;'fn??“/on this il -tk day of
T""\:;,’,";':J,ﬂ 2015 the deponent having acknowiedged ihat he knows and
undersiands the cortents of this sifidavit, that the deponent nas no objection 10
taking the prescribed oath, that ihe oain which the deponent has taken in respect
{hereof 1S winding on the deponent’s conscience, and that the contents of ihis
affidavit are both true and coriect. /
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18 August 2014
18n50 Hours

 COMMUNIQUE OF THE
5 4™ SUMMIT OF SADC HEADS OF STATE AND GOVERNMENT
VICTORIA FALLS, ZIMBABWE
AUGUST 17-18, 2014

The 34" Ordinary meeting of the Summit of the Heads of Staie and
***** ¢ of the Southem African Development Community (SADC) was

held in Victoria Falls, Republic of Zimbabwe on 17t and 18" August 2014,

The Summit took place uncst the theme: ngADC Strategy for Eoonomic'

Transformation. Leveraging the Region's Diverse Resources i0r Susiainabie

= onomic and Social Developmant through Value Addition and pencficiation.”

summit etected H.E. President Robert Gabriel Mugebe of ine Republic of
Zimbabwe as Chairperson and H.E. Lt General Seretse Khama lan Khama of

the Republic of Botswana as Deputy Chairperson of SADC, respectively.

Summit also clecied H.E. Jacob Gedleyihlekisa Zuma, President of South
Africa, and the Right Honourabie Thomas Motsoahae Thabane, Prime Minister
of the Kingdom of Lesotho as Chairperson and Deputy Chairperson of the

sADC Organ on politics, Defence and Security Cooperation, respectively.

Summit was attended by the following Heads of State and Government and of

thair representatives:



H.E. President Lt Gen. Seretse Khama lan Khama

Botswana

DRC H.E. President Joseph Kabila Kabange

Lesotho rt, Hon. Prime Minister Thomas Motsoahae Thabane
Madagascar H.E. President Hery Rajaonarimapianina

Malawi

H.E. Prasident prof. Arthur Peter Mutharika

Dr. the Rt. Haonourable Navinchandra Ramgoolam

Mauritius

Prime Minister
Wiozambique H.E. President Armando Emific Guebuza
Namibia H E. President Hifikepuny® Pohamba
Seychelles U E. President James Alix Michel

South Africa b E. President Jacob Gedleyihiekisa Zuma
United Repubiic H E. President Jakaya Mrisho Kikwete

of Tenzania
H.E. President 2obert Cabriel Mugabe,

Zimbaowe

Angola Hon. Vice President Dr. Manuel Domingos Vicente
Swaziland Ri, Hon. Sibusiso Barnabas Diamini, Prime Minister
Zambla Hon. Vice President Guy Scott

Summit was also sttended by FLE. D1 Nkosazana Dlamini-Zuma, Chairpeison

of the African Union Comimission (AUC) and H.E. Dr. Stergomena Lawrence

o)

Tax, SADC Executive Secretary.

7. HE President RoDETt Gahriel Mugabe, incorning Chairperson and host of the
4% Summit welcomed the SADC Heads of State and Government and other
delegates to the Republic of Zimbabwe. president Mugabe paid tribute to the
outgoing Chairpersen of SADC, H.E. President Prof. Arthur peter Mutharika of

the Republic of Malawi for having provided leadership to the Region during his

tenure.

8. The Summit was also addressed by newly elected Heads of State and

Government, namely, H.E. President Professor Arthur Peter Mutharika of the

pagez of 7
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12.

Republic of Malawi and by H.E. Hery Rajaonanmaplamna First President of the
1/ Republic of Madagascar, who delivered their maiden speeches, in which

they re-affirmed their governmen‘ia commifment 10 the SADC political, regional

integration and developmenial agenda..

gummit was also addressed by H.E. Dr. Nkosazana Dlamini-Zuma, the AUC

Chairperson who expressed the AU’s commitment to work with SADC in order

to strengthen the region’s peace and security initiatives, as well as in key

priority areas of programmes tmplementauon within the sramework of the AU

Vision 2063.

Summit commended the people and gevomment:: of the four (4) SADC

Member States namely, swaziland, Madagascar, South Africa and WMalawi for

holding peacefdl, froe, fair and cradible alections betwaen the 33" and 34"

Ordinary Sumiits.

summit congfatulaied iheir Excellencies, Hery Rajaonarimapianina, Jacob
GedieyihleKisa 7uma and Prof. Arthur Peter Mutharika for emerging victorious

in the elections held in their respe sciive countries.

Summit received & Report of the Outgoing Chairperson of the SADC Organ on

Politics, Defence and Security Cooperation, H.E. Hifikepunye Pohamba,

President Of the Republic of Namibia hightighting ine political and security

situation as follows:

i) The Region remains generally peaceful and stable.

i) On the Democratic Republic of Congo: summit endorsed the decision by
the last Joint sADC-ICGLR Ministerial Meeting that the voluntary
surrender and disarmament by FDLR shall be done within a six month

time frame. summit also called upon the United Nations in co-operation

with the African Union, to play s role in repatriating the FDLR elements

that have voluntarily surrendered and disarmed of provide them with

<
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14.

15.

temporary resetilemant in third countries outside the Great Lakes
Region.

(i1 On the Republic of Madagascar: Summit reaffirmed its commitment to
support Madagascar in the context of dialogue, national reconciliation
and national building processes. summit also appeated to the
international community to support Madagascar in the development
process. summit urged all sigkeholders in Madagascar to adhere to and

ensure full implementation of the SADC roadmap.

iy ~ On e Kingdom of { esotho:  Summit encouraged the Coalition
Government Leaders 10 continue to provide leadership in its efiort to find
a lasiing political solution to the current impasse, and underscored
SADC's commiiment 1o support the leaders of the Coalition Government.
Summit furiher anpealed to all political leaders and the people in general
to refrain from any action that may undermine peace and stabiiity in the
country and urged political stakeholders 1o resolve the political

challenges in accordance with the Constitution, laws of the land in line

with the Democratic Principles.

Summit commendea H.E. President Hiflkepunys Pohamba for succassfully

steering the SADC Organ on Politics, Defence and Security Cooperation.

summit underscored the need {0 avnropriately honour Founding L eaders who
piayed an outstanding role In e liberation of Africa, st hoth regional and

continental levels.

summit launched the SADC Hashim Mbita Project Publication outiining the
history of the national liberation struggles in Southern Africa and the SADC

Statistical Year Book. To this end, Summit urged Member States to honour |
Brigadier General Hashim Mbita as demonstrated by the Republic of Zimbabwe

which conferred the highest honour for a foreign national, the Order of

funhumutapa.
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17.

18.

18.

20.

On the Theme, Summit directed that industrialization should take centre stage
in SADC’s regional integration agenda. 1o this end, Summit mandated the

Ministerial Task Force on Regional Economic Integration 10 develop a strategy

and roadmap for industrialization in the region.

gummit neted progress in the review of the Regional Indicative Strategic
Development Plan and directed is finalization_and the preparation of an

Implementation Plan in order to provide guidance towards the implementation

of SADC programmes.

Surnmit received a repott from the Comimitiee of Ministers of Justice/Altornays
General relating to progress on negotiating a new Protocel on the SADC

Tribunal, and adopted the new Protocol on the SADC Tribunal.

Summit received a repoit from the Ministerial Task Force on Regional
Econoric Integration, ouilining among others, staius in tariff phasedowns and
intra-SADG trace. Summit also received a progress report on the angoing
tripartite free trade area negotiations and directed the expedifious completion of
ave way for the Continental FTA

the Tripartite FTA negotiations in order 10

o

0Cg8ss.

O
=

summit reviewed the regional food =nd nutrition security and noted Increases in
food production during the 2043-2014 growing seasoh. Heowever, humanitarian
assistance and malnutrition still emain a challenge. To this end, Summit
endorsed a Regional Food and Nutrition Security Strategy for 2015 to 2025 to
ensure improved food avaitability, accessibility and utilisation in.a more

sustainable manner.

Summit noted progress on the status of women's representation in politics and
decision making and urged Member States to put in piace effective legisiation,

policies and strategies necessary 10 sustain the achievements recorded so far.
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27.

summit also noted progress in the prevention and control of HIV and AIDS, TB
and Malaria, al of which have shown a declining trend. Summit also reviewed
the threat posed by the Ebola Virus Disease and urged Member States 1o
continue putting in place measures to prevent its outoreak and to aeffectively

contain it in case of an outbreak in the SADC Region.

Summit signed the following Legai Instruments:

(i) protocol on the Tribunal in the Southern  African Development
Community:

(i) Protocol on Environmental lianagement for Sustainable Developmeant,

iil), Protocol on Employment and Labour,; and

(iv) Declaration on Regional Infrastructure Development.

Summit 2dopted a Daclarsfion in support of Small lsiand Developing States

ahead of the Third Conference of Small lsland Development States (SIDS) O

be held in Samoa in September 2014,

A lemn L
I HIN RS

gummit did cail upon ail Memiber States to fulty support the Legitimaia i

he Republic of Mauritivs for the restoration of its sovereignty OVer Chagos

1=

Archipelago without which the full decolinization of Africa is not complete.

summit re-appointed Ms Emilie Ayaza Mushobekwa as ihe Deputy Exsoutive
Secretary — Finance and Adminisiration, anc noted the appointment of Cr
Thembinkesi Mhlongo &3 Deputy Executive Secretary — Regional Integration by

Council, 8s mandated by Summit in Malawi in August, 2014.

During the Oficial Closing Ceremony, Summit received sarewel] statements

srom H.E. President Armando Emilio Guehuza of the Republic of Mozambique

and H.E. President Hifikepunye Pohamba of the Republic of Namibia whose

presidential terms of office are nearing their end.

pagz b ol 7



28.

29.

30.
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32.

P

In his remarks, H.E. President Guebuza commended SADC for the major
achievements it has made since its existence, the solidarity and fraternal

support he had received from other Heads of State and Government, and urged

them to support his sUCCESSOr.

In his remarks, H.E. President Pohamba told the Surmmit that it had been an
honour for him to have worked for the last nine years with his colleagues, the
SADC Heads of States and Government, with whom-they collectively made
strides in addressing peace and security challenges, as well a3 advancing the

SADC regional integration and development agenda.

Summit was officially closed by SADC Chairperson, H.E. President Robert

Gabriel Mugabe of the Republic of Zimbabwe.

The Depuly Chairperson of Summit, H.E. Lt General Sersise Khama lan
Khama, President of the Republic of Botswana delivered a vote of thanks and
invited the Heads of State and Government and all delegates o ihe next

Surnmit to be held in Gaborone in August 2015,

Summit expressed s app;eciatibn to the Government and people of Zimbabvve
for hosting the Summit and for the warm hospitality extended to all the
delegates.

DONE AT VICTORIA FALLS, ZIMBABWE

AUGUST 18, 2014
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WE, the Heads of State or Govemnment of!

The Republic of Angola

The Republic of Botswana

The Democratic Republic of Congo
The Kingdom of Lesotho

The Republic of Malawi

The Republic of Mauritius

The Republic of Mozambique

The Repubiic of Seyche‘zles

The Republic of South Africa
The Kingdom of Swaziland

The United Reprhc of Tanzania
The chphdllv of Zar mbia

The Republic of Zimbabwe

DESIRING to conclude the Protocol on the Tribunal established by Article 9 as read with

Article 16 of the Trealy,

HEREDY ATREE s follows:

ARTICLE 1
DEFINITIONS

In this Protocol terms and expressions defined in Article I of the Treaty shall bear the

e

same meaning unless the context otherwise requires.

2. In this Protocol, unless the context otherwise requires;

means the Committes of Ministers of
Justice/Attorneys-General referred to in the Protocol

on Legal Affairs;

“Commitiee of Ministers™

means a Member of the Tribunal appointed in terms of

“Member”
Article 4 of this Protocol;

‘i
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“Tresident” mezns President of the Tribunal elected in temms of
‘ peragraph 1 of Article 7 of this Protocol;

“Rules” means the Rules of Procedures referred to in Article
23 of this Protocol; and

“State” means a Member State of the Community

PARTII
Organisation

ARTICLE 2
CONSTITUTION OF THE TRIBURAL

u e Community (hereinefier referred o s “ehe Tribunal™), is hersby
d in terms of Article 16 of the Treaty and shall function in accordance with the
provisions of the Treaty and this Protocol.

ARTICLE 3
COMETITUTION AND COMPOSITION

i, The Tribunel shall consist of not less than ten {10) Members, appointed Tom nationals
of States who possess the qualifications required for appoiniment to the highest judicial
offices in their respective States or who ars jurists of recognised compgience.

5 The Council shall designate five (5} of the Members as regular Members who shall sit
regularly on the Tribunal. The additional five (5) Members shall constitute 2 pool from
which the President may invite a Member to sit on the Tribunal whenever a regular
Mismber is temporarily absent or is otherwise unable to carry out his or her functions.

3. The Tribunal shall be constituted by three (3) Members; provided that the Tribunal mey
decide to constitute a full bench compesed of five (5) Members.

4. The President shall be responsible for selecting the Members who shall consritute the
Tribunal for the purpose of hearing any case brought befors if.

5. Onaproposzl from the Tribunal, the Council may increase the number of Members,
6.  No two or more members may, al any time, be nationals of the same State.

ARTICLE 4
NOMINATION, SELECTION AKD APPOINTMENT OF MEMBERS

1 Each State may nominate one candidate having the qualifications prescribed in Article
3 of this Protocol.

L
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5. Due consideration shall be given to fair gender representation in the nomination end

appointment process.

3. The Members shail be selected by the Council from the list of candidates so nominated
by States. Nominations for the first appointment shall be called within three (3)
months, and the selection shall be held within six (6) months, of the date of entry into

force of this Protocol.

4. The Members shall be appointed by the Summit upon recommendation of the Council.

5.  Where a Member is appointed to replace a Member whose terms of office has not
xpired, the Member so appointed shall serve for the remainder of his or her

predecessor’s term

6. Any appointment (o f1l a vacancy referred to in paragraph 5 shall be conducted within
A

three (3) months of the vacancy occurring. The proceduie referred fo in the preceding

naragraphs shall apply mufetis mutandis.

ARTICLE 5
SOLEMN DECLARATICI

Every Member shall, before taking up his or her duties, mzke 2 solemn declaration in open
he will cary out his or her duties ‘independently, impartially and

cesginon that he or s

ppebu}

ARTICLE 6

TENURE GF OFFICE OF MERMBERS

1 The Mambers shall be appointed for a term of five (5) years and may only be re-
appointed for a further ierm of five (5) yeers. However, of the Members initially
appointed, the terms of two (2) of the regular and two (2) of the additiona} Members

shall expire at the end of thres (3) years. The Members whose term is to expire at the
end of thrae (3) years shall be chosen by a lot to be drawn by the Exscutive Seeretzry
immediately after the first appointment,

2. Subject to paragraph 3 of this Articie, the Tribunal shall sit when required (o consicer a
cass submited to it. The Members shall, thersfors, not be appointed on a full-time

basis.

3. On the recommendation of the President, the Council may at any time decide that the

workload of the Tribunal requires that the Members should serve on a full-time basis.
It that event:

(a) existing Members who elect to serve on a full-time basis shall not hold any other
office or employment; and

(b) the Members subsequently appointed shall not hold any other office or
employment.

Protocal on Tribunal
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ARTICLE7
THE PRESIDENT

i, The Tribunal shall elect its President for a term of three (3) years.

2. If the President is temporarily absent OF otherwise unable to carry out his or her

functions, the other Members shall elect an Acting President.

ARTICLE &
RESIGRATION AND TERMINATION OF OFFICH

. The President may af any time resign his or her office by a letier to the Council

delivered through the Executive Secretary.
5. A Member other than the President may at any time resign his or her office by a latter
delivered to the President for rznsmission to the Council through the Executive

Secretary,
1. No Member may be dismissed unless in accordance with the rules.
ation of his or her ferm of office, a Member shall continue 1o

4. Notwithstanding the
1
1

e SEpit
hear and to conipiete th

bose cases partly heard by him of her.

ARTICLE9
HISOUALIFICATION OR RECUSAL

. Mo Member may exercise any political or administrative function, or may hoid any
political office or any office in the service of a State, the Cormunity or 2n organisation
or engags in any trade, vocetion or profession or any other occupation which might
interfere with the proper exercise of his or her judicial fmctions, impartiality or
independence.

3. No Member may pariicipate in the decision of any case in which he or she has

previously taken pari as &n agent, a representaiive or an advisor, or as & msmmber of

national or jnternational court of tibunal oF in any other capeciiy of in eny mefer In
which a State of which he or she is a national is a party to a dispute before the Tribunal.

-

a

3. Any dispute regarding the provisions of paragraphs 1 and 2 of this Article shail be
resolved by a decision-of the Tribunal sitting without the Member concemed.

ARTICLE 10
IMMUNITY FROM LEGAL PROCEEDINGS

mune from legal proceedings in respect of anything said or done by

The Members shall be im
ty. They shall continue to enjoy such immunity after they have

them in their judicial capact
ceased to hold oiilce.

4. .
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The terms and conditions of service, salarie

H Endier gy

ARTICLE 11
TOMNS OF SERVICE AND

SALARIES OF MEMBERS

TERKS ARD CONDIE

s and benefits of the Members shall be determined

by the Council.

The Tribunal shal
particular case sit an

g

ARTICLE 12

REGISTRAR

'ho shall, subject to overal] supe
administration of the Tribunal.

rvision of the

unal shall appoint & Registrar w

The Trib
e for the day to day

President, be responsibl
The Tribunal shall employ such other staff as mey be required {o enable it to periomn
its functions.

The terms and conditions of service, salaries and benefits of the Registrer and other
staff shall be determined by the Council on the recommendation of the Tribunal.

ARTICLE 13

SEAT OF THE TRIBUNAL

Th s Ty =T
gy i any

Councli, proviced it ma

lace designaied by ihe
the Community if it considers it

| have its seat at & p
within

d exercise its functions anywhere

esirable.

ARTICLE 14

The Tripunal shall have jurisdiction over all disputes and al} applicaiions referred (o it i
d this Protocol which reiate to:

accordance with the Treaty an

(2) the inter retztion and application of the Treaty,
ali subsidiary

validity of the Protocols,
and acts of {he

(b) interpretation, zpplication of
he Community,

instruments adopted within the framework of {

institutions of the Community;
in any other agreements that States may
h confer

rs specifically provided for
ithin the community and whic

(cy all matte
T W

conclude among thernselves 0
jurisdiction on the Tribunal.
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ARTICLE 13
SCOPE OF JURISBICTION

1. The Tribunal shall have jurisdiction over disputes between States, and between natural

or legal persons and States.

an action against a State unless he of she has

5 No natural or legal person shall bring
ed under the domestic jurisdiction,

exhausted all available remedies or is unable to proce

3. Where a dispute is referred to the Tribunal by any party the consent of other parties to

the dispute shall not be required.

ARTICLE 16
PRELIMINARY RULINGS

graph 2 of this Article, the Tribunal shell bhave
edings of any kind and between any

—

Subject to the provisions of para
jurisdiction to give preliminary rulings in proce
perties before the couris of tribunals of States.

5 The Tribunal shall not have original jurisciction but may rule on a question of
interpretation, application Or validity of the provisions in fssue if the question is
referred to it by a court oF tribunal of 2 State for a preliminary ruling in accordance with

this Proiocol.

ARTICLE 17
ISPUTES BETWEEN STATES AND COMMUNITY

Subject to the provisions of Article 14 of this Protocol, the Tribunal shail have exciusive
jurisdiction over all disputes between the States and the Community. Such dispuics may be
~eferred to the Tribunal either by the State concemed or by the compstent institution or 0Tgan

of the Community.

PERSDONS AND COMBIUMITY

Subject to the provisions of Article 14 of this Protocol the Tribunal shall have exclusive
jurisdiction over all disputes between natural or legal persons and the Community. Such
disputes may be referred to the Tribunal either by the natural or legal person concerned or by
the competent institution or organ of the Community.

5=




ARTICLE 19
DISPUTES BETWEEN COMBMUMNITY AND STARE

icle 14 of this Frotocol the Tribunal shall have exclusive

Subject to the provisions of Aft
he Community and its staff relating to their conditions

jurisdiction over all disputes between t
of employment.

ARTICLE 20
ADVISORY

ve advisory opinions, which may be requested by

The Tribunal ghall have jurisdiction to gi
aph 4 of Article 16 of the Treaty.

the Surnmit or by the Council in terms of paragr

The Tribunal shall:

Treaty, this Protocol and other Protocols that from part of the Traaty, all
the Council or by any other
institution or organ of the Community pursuant to the Treaty or Protocols; and

(2) apply the
subsidiary instruments adopted by the Summit, by

develop its own Community jurisprudence having regard to applicable treaties,
general principles and rules of public internationel law and zny rules and

principles of the law of Siaies.

{b)

ARTICLE 22
WORKING LAHGUAGES

buna] shall be English, Portuguese and French. The

The working languages of the Tri
vage be used as a working language.

Council may determine that any other lang

oY)
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ARTICLE 23
RULES OF PROCEDURES

The rules annexed to this Protocol shall form an integral part thereo.

orotocol on Tribunal



ARTICLE 24
BECISIONS

. Decisions of the Tribunal shall be in writing and delivered in open court and shall state
the reasons on which they are based.

2. Decisions of the Tribunal shall be taken by a majority.
3.  Decisions and rulings of the Tribunal shall be final and binding.

ARTICLE 25
DEFAULT DECISIONS

t.  Ths Tribunal may give a decision in default.

Bafore giving such decision the Tribunal shall satisfy itself thet it has jurisdiction over
the dispute and that the claim is weil-founded in fact and law.

D

3. A party against whom a default decision is made may apply to the Tribunal for ths
rescission of such decision. The applicant shall set out the grounds for such

application.

ARTICLE 28
APTLICATION PFOR REVIEY OF 4 DRECISION

An application for review of a decision may be made to the Tribunal if it is based upon the
discovery of some fact which by iis nature might have had a decisive influence on the
Cecision if if had besn known to the Tribunal 2t the time the decision was given, but which
fact at the time was unknown to both the Tribunal and the perty making the application;

rovided always that such fenorance was notf due fo negligence,
farl =2

ARTICLE 27
REPRESANTATION BEFORE THE TRIBUMNAL,

1. The States and the institutions of the Community shall be represented before the
Tribunal by an agent appointed for each case. The agent may be assisted by an advisor,

2. Other parties shall be represented by an agent or other persons before a court of a State.
3. Such agents, advisers and representatives shall, when they appear before the Tribunal,

enjoy the rights, privileges and immunities necessary for the independent exercise of
their duties, under conditicns laid down in the rules of procedure.

8-
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4. As regards such agents, representatives and advisers who appear before it, the Tribunal

shall have the powers normally accorded to courls of law, under conditions laid down

in the rules of procedure.

ARTICLE 28
INTERIM MEASURES

The Tribunal or the President may, on good cause, order the suspension of an act challenged
before the Tribunal and may take other interim measures as necessary.

ARTICLE 29
LEGAL COSTS

Unless the Tribunal decides otherwise, each party to a dispute shall pay its, his, or her own
legz] costs.

ARTICLE 30
APPLICATION TO BE JOINED AS A PARTY

Should a State, natural or legal person consider that it or he or she has an interest of a legal
nature that may affect or be affected by the subject matier of a dispute before the Tribunal, it
or he or she may submit by way of & written application in such a form and manner es the
rules of procedure may prescribe a request 0 be permitied to infervene.

ARTICLE 31
TRES AND LEGAL ATD

ges  parties other than States and the granting of legal aid, within limits agreed by
the budgstary authorities of the Community, may be prescribed by the rules.

ARTICLE 32
EHNFORCEMENT AND RXECUTION

1.5

1. The law and rules of civil procedure for the registration and enforcement of forsign
judgements in force in the territory of the State in which-the judgement is to be
enforced shall govern enforcement.

2. States and institutions of the Community shall take forthwith all measures necessary to
ensure execution of decisions of the Tribunal.

3. Decisions of the Tribunal shall be binding upon the parties to the dispute in respect of
that particular case and enforceable within the tesritories of the States concerned.

4, Any failure by a State to comply with a decision of the Tribunal may be referred to the
Tribunal by any party concerned.
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5. If the Tribunal establishes the existence of such failure, it shall report its finding to the
Summit for the latter to take appropriate action.

ARTICLE 33
BUDGET

ded through the regular budget of the Community, in

The budget of the Tribunal shall be fun
from time to time detarmine, and from such

accordance with criteria that the Council may,
other sources as may be determined by the Council.

PART VY
Final Provisions

ARTICLE 34
SICHATURE

1. This Protocol shall be signed by the Heads of State or Government, or their duly

authorised representatives.

9. This Protocol shall remain open for signature by the States listed in the Pre mble, until

il
the date of its eniry into force.

ARTICLE 35

This Protocol shal] be ratified by Signatory States in accordance with their constitutional

procedures.

ARTICLE 36
ACCESSION

This Srotocol shail remain open for accession by any State subject fo Articie 3 0

ARTICLE 37
AMENDMENT

1. Any State which is a Party {0 this Protocol may propose an amendment thersto.

2. Proposals for amendment to this Protocol may be made to the Executive Secretary who
shall duly notify all States of the proposed amendment or amendments &t feast thirty
(30) days in advance of consideration of the amendment by the Commitiee of
Minjsters. Such period of notice may be waived by the States.

~40-
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An amendment to this Protocol shall be adopted by a decision of three (3) quarters of
all the members of the Summit, and shall become effective subject to Article 36 of this

Protocol.

ARTICLE 38
ENTRY INTO FORCE

This Protocol shall enter into force thirty (30) days after deposit, in terms of Article 43 of the
Treaty, of instruments of ratification by two-thirds of the States.

ARTICLE 39
DEPOSITARY

1. The original text of this Protoco! and all instruments of ratification and accession
shall be deposiied with the Executive Secretary, who shall transmait certified

copies to all Member States.

The Executive Secretary shall register this Protocol with the Secretariats of the
United Nations and the Organisation of Affican Unity.

D

4.

Frotocol on Tribunal



SOlH'HERi\‘ AFRICAN DEVELOPMENT COMMUNITY

TN OWITNESS WHERECE, WE, the Heads of SLaLe or Governn

ent, or duly authorised

representatives, of SADC Member States have signed this Protocol.

: &
Done at éx/&wﬂ,u’f& this ]?ﬁ day of A\A g 2000 in three original texts in the
English, French and Portuouese Janguages, all texts being equally authentic.
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Rule i
Title, Interpretation. Commencement

{.  These Rules shall be known as the Rules of Procedure of the Southern Alfrican

Development Community (SADC) Tribunal.

9. The Tribunal shall function in accordance with the provisions of the Treaty, the

Protocol and these Rules.

3. These Rules shall for oral part of the Protocol and shell come into operetion
grat p L

when the

o]

i

<

2

5]

L 2~
2.
\y

2]

4 Inthese Rules ualess the context otherwise provices:

"Agent" means the person representing a party;

"Applicant” mesns a person, Member State of instimtion that hzs
submitted an application to the Tribunal;

"Tnstitution” means an institution of SADC established in ierms of
Article 9 of the Treaty;

"iMember" means a Member of the Tribunal appointed in terms of
Article 4 of the Protocol;

"Person” means natural or Jegal persory

"Pool of Members®  meens Members who ars called upon 0 sit on the Triounal
whenever a Regular Member is unavailzble in terms of
Article 3 of the Protocol;

"President” mesns the President of the Tribunal slected in terms of
Articie 7 of the Protocol;

"Protocol” means the Protocol on Tribunal of SADC,

"Reference” mezns a Tequest by a national court or tribuna! to the
Tribunal for a preliminary ruling on a matter;

"Regular Member" means a Member who sits regularly on the Tribunal in
terms of Article 3 of the Protocol; '

"Respondent" means the person, Member Stite or institution against

whom proceedings have been brought by the applicant
before the Tribunal;




means an agreement by parties to refer any dispuis to the

"Special Agreement”
Tribunal;

means the Tribunal established in terms of Article 9 of the

“Tribunai"
Treaty and constituted in terms of Article 2 of the Protocol.

Rule 2
Scope of Applicztion

These Rules shall apply in all cases where the Tribunal has jurisdiction in terms of
tocol and it shelil dispose of

Article 16 of the Treaty and Articles 14 and 15 of the Pro
such matiers in terms of thess Rules.

Nothing in these Rules shall Jimit or otherwise aiisci iad

Before taking up his oy her duties, each Member shall in accordance with the provisions
eclaration to perform his

reserve the secrecy

of Ariicle 5 of the Proiocol, in open session, make 2 solemn ]
or her duties impartially, independently and conseieniiously and t

[P
o
e

of the Tribunal’s deliberations.

The solemn declaration referred to in Article 5 of the Proiocol shall be in accordance

av |

vwith the form prescribed in Annex L

Rule d
Tenure of Oifice

The term of officz of Members of the Tribunal shel! begin to run from the da‘z upon

L.
which he or she is appointed in accordance with Article 4 of the Protocol.
2. Apart from normal replacement or death, the duties of 2 Member shall terminate upon
his or her resignation.
3. Where a Member resigns, the letter of resignation shell be addressed to the President of
the Tribunal.
.2,
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4. Upon notification of a Member’s resignation & Vacancy shell arise and the
shall be replaced in accordance with Article 4 of the Protocol,

nMemoer

Rule 8
Precedence of Members

1. In terms of status, the President shall rank first and all the other members shall rank in
precedence according to their seniority in office.

Where there is equal seniority in office, precedence shall be determined by age.

o

3. Retiring Members who are re-appointed shell retzin their former precedence.

R, THE PRESIDENCY

Rule 6
Commencement of Term of Giitles

e President shall begin to run fom the date on which he or she is

The tarm of office of th
Article 7 of the Protocol.

elected in accordancs with

o T

rims of Article 3 of the Protocol

1 The regular Members of the Tribunal designatzd in te
President and shell

shall constitute an electoral college for purposes of electing a
designate one of their iiembers o preside over the election.

2 The slection of the President in accordance with Article 7 (1) of the Protocol shall take

tace by secret ballot,

=3

purposes of the clection. The Member of the Tribunal

3. There shall be no norainztion for
of Members shall be declered elected, and shall enier

obtzining the votes of a majority

D I L R T [ o
fortnwitls UpGii 1S Oi her funciions.

Rule 8
wuneiions of fhe Presidant

|.  The President shall preside at all meetings of the Tribunal and shall dirsct the work and
supervise the administration of the Tribunal.

5. In the event of the inability of the President fo exercise his or her functions, such
functions shall be exercised by a Member clected as Acting President from among the
Members in accordance with the provisions of Article 7 (2) of the Protocol and the
provisions of subrules 1,2, and 3 of Rule7 shall apply mutatis mutandis.

Suten of Prosstiura of BARG Tabanal T e
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If a vacancy in the Presidency occurs the electoral college referred to in subrule 1 of Rule 7
shall proceed to elect one of their Members in accordance with the provisions of Article 7 (1)

of the Protocol

Rule 1§
Flection znd Appointmesnt of Regisirar

1.  Whensver thers is a vacancy in the post of a Registrar, the Tribunal shall elect the
Registrar by secret baliot from amongst nationals of Member States qualified to hold
high judiciel office in their respective States from a list referred to in Rule 11.

acted in terms of subrule 1 shall be appoinied Registrar and he or she shell

2. The person electsg In
hold office int accordance with Article 12 of the Protocol.
Rule 11
Vacanc in the Offes of Registrar
i, The President shall give Lotice of a vacancy or impending vacancy (o IMember Staiss
and shall fix a date for the closure of the list of candidaies sC 2310 snzbls nominztions
and information concening the candidates fo be received by the Tribunal in sufficieat
time

ndidates and in
ation, acadermic
aw, Or WorK in

)
S‘
n
S
5

5 Nominations shall indicate the relevant information concemis
particular information as to age, ST nationality, presen
qualifications, knowledge of languages, any previous experience 1n
international organisations.

-

(o]

O
N
o}
IA--FU

Resisirer o izks

Safors taking up his or her duties, the Regisirar shel] taks 20 Ozth or affirmation of eiiice al
a meeting of the Tribunal in accordance with the form prescribed in Annex 2.

Rale 13
Avppointment of Assistant Regisirer

1. The Tribunal shall appoint an Assistant Registrar and the provisions of Rule 11 shall
apply to such appointment of Assistant Registrar.

2 Before taking up his duties, the Assistant Registrar shail take an oath or affirmation of
office at a mesting of the Tribunal in accordance with the form preseribed in Annex 2.

5
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The Tribusal may employ
functions on proposels submited b

. such other staff as may be required to enabie it to perform its

y the Regisirar. Such appointments may, however, be

made by the Registrar with the approval of the President.

Rule 15
Dudes of the Registrar

The Registrar, in the discharge of his duties, shall:

(2)

(0)

()

()

(e)

o)

()
()

be the reguler channel of communication to and from the Tribunel, and in
particular shall effect all communications, notifications and trensmission of
documents required by these Rules and ensure that the date of dispatch and

receipt thereof is readily available;

keep in such 1orm as may be laid down by the Tribunal, a General List of il
entered and numbered in the order in which the document instituting
are received in the Registry;

cases,
procesdings or requesting an advisory opinion

=ty

transmit to the parties copies of all pleadings and documenis upon receipt thereo

in the Registry;
sicate fo the Government of the State in whicn the Tribunal is sitilag and

hich may be concerned, the necessary information as fo
leges, immunities or facilities;

commu
any other Governments w
the persons from time to time entitled to privi

be present in person or by his or her Assistznt ai meetings and sittings of the
saration of such minuies end records as

TriSunal znd be responsibie for the prepars
ecessary;

ing and publication of the Tribunzl's advisory

be responsible for the print
d of such other documents as the Tribunal may

opinions, orders, decisions an

RN + .
direct to be published;

ble for all agministrative work and in particular for the accounts and

be responsi
financial administration in accordance with financial procedures prescribed by
Council; :

dea] with encuiries concemning the Tribunal ead its work; and
- 3

have custody of the seals, stamps and archives of the Registrar.

Rules of Prosdurs of BADS Tribunal -
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The Registry shall

The Assistant Registrar shall assist the Registrar, act as Registrar in the laftsr’s absence,
znd in the event of the offics becoming vacant, exercise the functions of Registrar until

the vacancy has been filled.

tant are unable to carry out the dufies of

If both the Registrar and his or her Assis
fficial of the Regisiry to discharge those

Registrar, the President shall appoint an o
duties for such time as may be necessary.

Rule 17
Composition of The Berlstr

r

At

o

comprise of the Registrar, the Assistant Registrar and such other staff as

are appointed in terms of Rule 14.

[

2

2

N 1 LR .1 - r n;' Fadiri ‘D .:".
.2}l preseribe the organisation 01168 RegisTy.

ctions for the munning of the Registry shall be drawn by the Registrar with the

approval of the President.
The siaff of the Registry shall be subject to Staif Regulations drewn by the Tribunal
and approved by the Council.

RBui= i

P N A gotata 10 acandeo
Decistrar end Assisiznt Mevisirar

Zemoval o

o]
t1y

The Registrar may be removed from office only if, in the opinion of two-thirds of the
Members of the Tribunal, he or she has either beco

exercising his functions, or has committed a serious breach of his duties or a serious act

of misconduct.

me permenently incepacitatsd Tom

Defore a decision is taken under this Rule, the Registrar shall be informed by the
President of the action contemplated, in writing, giving the ground therefors and any
relevent evidence. The Registrar shall be afforded an opportunity to be heard af 2

meeting of the Tribunal before a decision is taken.

The Assistant Registrar may be removed from office only on the same grounds and by
the same procedure as the Registrar.

Zuiza of Prosadure of SADG Tribunal ST
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SESSIONS AND SITTINGS OF THE TRIBUMAL

Eeie 20
Trates znd Times of Qittinos znd Duration of Saszions

The dates and times of the sittings of the Tribunal shall be fixed by the President.

The duration of the sessions shall be determined by the President having due regard to

the business before the Tribunal.

Ruie 21
De_!ibez‘ations of the Fribnns}

All deliberations of the Tribunal shall be conducted in closed sessions and shall rermain

secret,

Only those Members who were present at the orel nroceedings Of (a2 6258 may take pari
in the deliberations.
Every Member taking part i the deliberations shall give his or her opinion in writing
anid the reasons for it

T rity of the Members of the Tribunal after the final

The conclusions reached by the majo
deliberations shall be the decision of the Tribunal.

Cenerel List of €202

<

The list of cases before the Tribunal shall be prepared by the President.

L

The vacations of the Tribunal shall be determined by the President who shall publish

|28

the days of vacation in each celendar year.

During such vacations the President shall exercise his o her functions at the Seat of the
Tribunal either by bimself or through any other Member designated by the President to

exercise such functions.

the President may convene the Tribunal during the vacations.

In = case of urgency,




n
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The Tribunal shall observe the official public holicays of the Member State whers it
has its Seat and those of eny Member State where it is holding its sittings during those
sittings.

The President may in appropriafe cases grant [eave of absence to any Member after

consuliation with other Wembers.
PART I
Representztion Befors The Tribunal

Rule 24
Agents, Advisors and Other Renresentatives

Member States and Institutions shall be represented before the Tribunal by an agent
appointed for each case.

The egent may be 2ssistsd by an advisor.

Other persons shall be represented by agents OF 0Iner PErSOns anthorised by him or her

or it

T
i

Agents, advisors and other representatives shally when they appear befors the Tribunal
enjoy immunity in respect of words spoken or wriiten by them conceming the case orf
the Parties.

) . v . . 1 . = Faliy | PR £ i
Agents, advisors 2ne other representalives chzll enioy the following furiaer privilegss
and facilities:

(a) their papers and documents relating to the procescings shall be exsmpt from poth
£

search and seizure; in the event of 2 dispute the customs officials or police may

foe

seal the papers and documents snd immediately forward them to the Tribunal for
inspection in the presence of the Registrar and the parties concemed;

() they shall be entiiled to:

(i} such ailocation of foreign currency as imnay be necessary for the
performance of their duties; :

(ify travel in the course of duty without hindrance.

Sulas of Frosedurs of £400 Trounsl
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Tn order to qualify for the p
advisors and other re

b

I

L

Rule 28
Proof of Status

rivileges, immunities and facilities specified in Rule 25, agents,

presentatives shalf furnish proof of their stafus by producing:

(8) an officizl document issued by the Member State ot institution of party which
they represent; and

(b)y a certificate signed by the Registrar whose validity shall be Limited to a specified

period. The period may be extended or curtailed by the Registrar according 10 the

ength of proceedings.

The privileges, immunities and facilities specified in Rule 25 are grantsd exclusively i

the interest and proper conduct of proceedings.

[¥3 8=

The Tribunal may waive the privileges and immunities whers i considers that the
sropsr conduct of proceedings will not be hindered thereby.

Any egent, advisor of representative whose conduct towards the Tribunal, 2 Member or
the Registrar 15 incorapatible wita the dignity of the Tribunal, or who uses his rights for
hose for which they are granied imey, al any time, oo exciuded

of the Tribunal afier having been given en opportuiity %0

purposes other than ¢
from the proceedings by orger
defend himselL.

An order issued under this Rule shall have immediate effect.

1 - £ 3 H H - ad - 4 &
Whers 2n agent, advisor of representative 1s excluded from the procsedings, e
the

procesdings shall be suspended for a period fixed by the President in order to 2tow

party concerned to appoint another agent, advisor or representative.

The Tribunal may rescind a decision made in terms of this Rule on application by the
agent, advisor of representative on good cause ShOWR. .

Eules of Procedurna of 3200 Tribunal
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PART IV
Languages

Rule 29
Werking Languages

In terms of Article 22 of the Protocol the working languages of the Tribunal shall be
English, French and Portuguese.

[an—y

2. The Council may, at asy time determine that any other language be uséd as a working
language.

the

-y

The working languages shall be used in the pleadings and oral submissions 0

parties, in supporting documenis and also in the record and decisions of the Tribuna

(VR

4 Any supporting documents expressed in another language other than a working

language of the Tribunal shall be accompanied by a qanslation info a werking
language. In the case of lengihy documents, wanslations may be confined fo exlracis
unless otherwise ordered by the Trinunal on its own motion or & the instancs of a party.

5. Where 2 witness or expeit is unable to adequately express nimself or herself in
= working lenguages, the Tribunal may authoriss fim 10 give his or her evidence
cuage and the Registrar shall cause any such evidence {0 e intsrprated info

Q

5

o
5 S,

another lar

ngy
[ gy
a working lenguags.

The Regisirar shall, at e request oi any Member, of 0f a pariy, aTTange Lof any thin g
written in the course of proccedings vefore the Tribunal to be translated into any of the

working janguages.

The iexts of documents drawn up in the working languages of the Tribunal shall be deemed
to be authentic.

PARTYVY
WRITTEN PRCCEDURE

Rule 32
InsHtution of Procsedings

Proceedings before the Tribunal shall be instituted by either an application or a special
agreement between the parties to the proceedings. '

0.

=iza of Prossdure of SALC Trbuwrsal
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Fule33
Proceedings Tnetituted by AD Apuplication

The application shall state:

(ay thename and address of the applicant
(b) the name, designation and address of the respondent
{c) the precise nature of the claim together with a succinct statement of the facts

(dy the form of relief or order sought by the applicant

The application shall state the name and address of the applicant’s agent 10 whom
communications on ihe Cast, including service of pleadings and other documents
should be directed.

Any application which does not comply with the requirerents of sub-rules 1 and 2
shall render the application inadmissible.

The original of the application shall be signed by the agent of the party subinitiing it.
The original of the application accompanied by 2]l annexes referred fo thersin shall be
filed with the Registrar together with five copies for tie Tribunal end a copy Jor every
other party to the proceadings. Al copies shall be certified by the paity filing them,

Where the applications seeks ihe ann

ulment of a decision, it chall be accompanied by
documentary evidence of the decision for which ¢he anniulment is sought.

A~ application made by a legal person shall be accempanied by:

Lt }
(o)
—hy

() ths instument reguleting the legal person Of recent extract from e regisie
compaaies, firms of sssociations or any other proof of ifs existence in 1aw;

(t) proof that 4e authority grented to the applicant’s 2

conferred on him or her by someons authorised for the purpose.

{a) IIan application Gocs ot comply with reguirement
ihe Registrar shal prescrive a reasonable period withis 7
comply with them whether by puiting the application itself in order or by

producing any of the documents.

(by Ifthe applicant fails to put the application in order within the time prescribed, the
Tribunal shall, after hearing the agenis decide whether the non-compliance
renders the application formally inadmissible. '

mule: of Proosdurd of SADC TAbunal
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Ruls 34
Prodeedings Insituted By Special Agrecment

The notification may be efiectad by the parties jointly or by enyone of more of them. If
the notification is not & joint one, a certified copy of iis shell forthwith be

communicated by the Registrar 10 the other party.

The notification shall be accompenied by an original or certified copy of the special
agreement and shall 1o the exient not apparent from the agreement indicate the precise

subject of the dispute and identifies the parties. It shall also be accompanied by five
copies for the Tribunal.

The party meking the sotification shalf state the name of its agent, Any other party to
the special agreement, upon receiving from the Registrar a certified copy of such

notification or as soon as possible thereafier shall inform the Tribunal of the name of iis

agent.

Rule 33

Service of Apniicstions 20d Motificztions

The Registrar shall transmit forthwith a certified copy of the application or notification
to the respondent or other party to the procsedings.

All agents shell bave an sddrass for service at the Seat of the Tribunzl to which all
communications concerning the case are to be senl. Communications addressed 1o

£
agents of the parties shal] be considered as having been addressed to the parties.

1ami ghall fi f o Teane within thirhs tave OF thm ATt tpnts
rasmondent skall hile & 0EIenT vithin thirty {30} cays of service of the application

or notification stating!

1

[4i3

o

{(2) thename and address of the respondent;
(by thename ~d address of the respondent’s agent;
(¢) &rgumenis of facts relied upon;
(d) the form of order sought by the respondent;
Faray

(e) thenature of any evidence offered by him or her or it in defznce.
The time limit prescribed in this Rule may be extended by the President upon
application by the respondent giving reasonable explanation for his or her or its
inability to comply with the prescribed time limit.

T N

Abunal
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The Tribunal may &t enylime direct inat the proceeding
purposes of written or ora

SOUTHERH ATRICAH DEVELOPKEHRT COMRUHTY

Rule 37
Counter-Claim

her defence make a counter-claim proved that

A respondent may, as part of its, his or
£ the claim of the other

the counter-claim is directly connected with the subject matier ©
party and that it comes within the jurisdiction of the _Tribunal.

A counter-claim shzll be made in the defence of the party presenting it and shall form
part of the submaissions of that party.

Rule 38
Reniy and Reijsinder

proceedings and the defence may be supplemented by a reply

The application initiating
ed thet no new issues may

from the applicant and & rejoinder from the respondent provid
be raised fhrougn & reply or a rejoinder.
The President shal] determing the time-limits within which a reply and rejoinder, if any,

are filed.

el

nan 10

. en

e iniroduction of any new 1acis may only o nermitied by Way of an amend
matters that only cams o e imowledge of the paity

-

the pleadings if it relates o
i shem in the courss of the proceedings, In such 2 case, the Tribunal
the new frcts within time-Hmits prescribed by

the President.

s in fwo O more cases be joined for

1 othat the

I submissions or of the final decisions.

Rule 40
Documenis
uire the parties to produce all documents and to sepply additional

The Tribunal may req
Formal note shall be taken of any

information which the Tribunal considers desirable.
refusal.

The Tribunal may also require Member Staies and institutions not parties 1o the case to
supply all information which the Tribunal considers necessary for the procesdings.
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The

that

Tribunal. Before so decidin

Pleadings shall close afier

No furiher documnents mey be sub
of pleadings ex¢

Rule 41
Closure of Pleadings

the completion of writien proceedings.

mitted to the Tribunal by either party after the closure

ept with the consent of the other party.

PARTY Vi
Commencement Of Oral Proceedings

Bale 42

Upon the closure of pleadings the ¢ase chall be ready for hearing.
fix the date for the opening of oral proceedings.
also decide, should the occasion arise, that e opening of €

The Tribunal may
| proceedings be postponed.

continuence of the ora

Text

=g 3

.

v of Casss

RN

|

£110

¥

for, or postponing the opening of e oral procesdings, the
ard to the circumsiances of each pariiculer case including th

=3
S

(4]

When fixing the date
Tribunal shall have 12
urgency 02 particular cas

o

Whers the pleadings in severzl cases ai¢ compigied stmuitansousty,
fhoy are to be dezlt with shall be determiined by the dete of emiry i
applications initieting them.

The President may in special cirourmsiances order that a case be given priority OVeE
others.
ces. afier hearing the parties, gither on his of

The President mey in special circumstencss, ,
her own injtiative or &t the request of one of the pariies, defer a case to be dealt with ai

a latzr date.

Rule 44

Piace of Hearing

to Article 13 of the Protocol
lace otner than the seat of the
f the parties.

Tribunat may, if it considers it Gesirable, decide pursuant

all or part of the proceedings in a case shall be held atap
o the Tribunal shall ascertain the views 0
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Rule 45
Conduct of Proceedings

otherwise dirscts gither on

{. The proceedings shall be held in public uniess the Tribunel
h a decision may cONCE:

its own motion or the application of any of the parties, Suc
either the whole or part of the hearing and may be made at any time.

7. The proceedings chall be commenced and presided over by the President of an acting
President who shall be responsible for the proper conduct of the hearing.

3. No reference may be made during the oral proceedings to the contents of any document
which has not been produced as part of the pleadings of produced ip accordance with

Rule 40, unless the document is part of 8 publication readily available.

4,  Without prejudice 0 the provisions of these Rules concerning the production of
documents, each pary chall communicate 10 the Registrar, in sufficient time before the

opening of the proceedings, information regarding &y evidenos which it intends 0

produce Of which it intends to request the Tribunal to obtain, This communicaiion shall
taces of residence of ae

contain a list of all names, aationalities, deseription and p
witnesses and experts whorn the party intends to call.

1

te order in which the martios will be heard, the method of handling the evidence and
xamining of any witnesses and expetts, and the number of agents Of representatives (O be
heard on benhalf of each perty, shall be settled by the Tribunal.

o =

The President and the other Members may in the cousse of the hearing put questions Lo the

agents, [6presentatives or advisors of the parties.

Rule 48
Calline of Witnesses
1. The parties may cail any witnesses Of experis appeering 01 the list communicated 10 the
Tribunal pursuant t0 sub-rule 4, Rule 45.

If at anytime during the hearing a party wishes to call a witness or expert whose name-
t it shall so inform the Tribunzl and the other perty and shall supply
y Rule 45 sub-rule 4. A winess of expert may be called if
bjection or if the Tribunal is satisfied that his or her evidence

™2

was not on the lis
the information required b
the other party makes no 0
sesms likely to prove relevant.
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fFirmation prescribed in terms of

stify shall take the oath or &t

Every witness called to te

3.
Annex 3.

4 Witnesses and experts shall be examined by the agents of representz{ives of the parties
under the confrol of the President. Questions may be put to the witnesses and experts by
the President and bY other Members.

Rule 49
Symmening of Witnesses
1.
either of its own motion or on application by a party direct that

(g) The Tribunal may
certain facts be proved by oral testimoiny.

1] set out the fzets 1o be established.

wn motion or on application by & party.

3. Whers an application for the examination of a wimess is made by a parly, such
application shall state precisely about what facts end for what reesons the wimess

should be examined.
_ L

(by The order of the Tribunal sha
summon a Witness ofits o

The Tribunal may

2, he

L ~
gy ai W\

g surnonsd

4
(z) 'The witnesses shall D
following information:

(i) the names, description and address of the wiiness;

(i) the precise facts the witness is to be examined on; :

(iiiy in appropriate Cases particulars of the arrangements DY the Tribunal for the
reimbursement of €Xpenses incurred by the witness and (he penaliies for
faiture to comply with the other;

(b The order shall be served on the parties and the witnesses.
5.
(a)y The Tribunal may make he summoning of the wimess ot the instance of & parsy
h party, depositing with the Rzgistrar a sum sufficient to

conditional upon SUC
cover expenses of calling such a witness.

etermined by the Tribunal.

of the deposit shall bed
te and time when the

(b) Thequanium
6. Once the witness i Jocated the parties shail be notified of the da
before the Tribunal.

witness is to appear
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Rule 50
Fyamingtion of Witnesses

The Tribunal may impose 2 pecuniary penalty upon @ witness who having been duly
summoned fails to appear or having appeared, refuses without good reason, 10 give

evidence or 0 talee the oath or affirmation.

The imposition of the penaliy shall not absolve the witness from the obligation to give
evidence. The Tribunal may order that further sumMmons 1e served on the witness at
such witness's OWn EXpense.

The Tribunal may cancel the pecuniary penalty imposed on @ witness if the witness
profiers a valid excuse. It may also reduce the pecuniary penalty at the request of the

witness where the wimess ectablished that the penalty is dismroportionate to his or her
¥

income.

Witnesses and experts may be heard on oath of offimmation taken in the mannct laid

down by the law of their country of residence.

2y A wiember State shall treat any violation of an oath or affirmation by & witness of
e manner &s f the offence had been commitied before one of i3

el

xpert in the sam
courts with jurisdiction in civil proceedings.
(by The NMember State concerned shall prosecuis the
court zt the instants of the Tribunel.

offender befors its competent

Rzpensss of TAitn2s52s snd BIperis

‘

VWimesses and SXperis calied by the Tribunal on ifs motion shall be entitled 1o
reimbursement of their travel and subsistence expenses. These paymenis may be made

in advance by the Registrar.

In addition, witnesses and experts ceferred fo in sub-tule 3 may claim compensation fo7
actual loss of eaimings of reasonable expert fe€s for thelr services.

The Registrar shall pay witnesses and experts their compensation of fees after they have
carried out their respective duties or tasks.

Rule 52
Address by Partles

A party may address the Tribunal only through his or her agent, advisor of
representative.
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SOUTHERN AFRICA

be directed to the issues that still
covered by the pleadings, O

staternents mace on behalf of each party shall
4 shall not go over the whole ground

2. Theoral
d arguments these contain.

divide the parties, an
merely repeat the facts an

Rule 53
Closure of Procesdings

After the agents or advisors or representatives have made their submissions the President
dings closed. :

shall declare the procee

Rule 54
Exzpert Wiiness
The Tribunal may call 20 expert to address them during oral hearings on any technical matier

for the Tribunal's henefif.

Rule 55

Resumption of Orel Procesdings

The Tribunal may after hearing the agents, order the resumption of the procesdings.

1.
(z) The Registrar shall keep the record of every hearing.

(b) The record shall be signed by the President and by the Registrar and shall
constitute an official record.

The perties may inspect the record at the Regisiry and obtain copies at their 0Wn

2, he
£XDERSe.

PART VI

Decisions

Delivery o Drecisions

its deliberations and adopted its decisions the parties

When the Tribunal has completed
hich it shall be delivered.

<hall be notified of the date upon ¥

e delivered at a public sitting of the Tribunal

5. The decision shall ©
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9. The oral statements made on behalf of each party shall be directed to the issues that stiil
divide the parties, and shall not go over the whole ground covered by the pleadings, or

merely repeat the facts and arguments these contain.

Rule 53
Closure of Proceedings

After the agents or advisors or representatives have made their submissions the President

shall deciare the proceedings closed.

Rroert YWitness

he Tribunal may call an expeit t0 address them during orel heerings on any technical matter

]

or the Tribunal’s benefit.

=

Rule 55
Resumption of Gral Proceedings

(a) The Registrer shall keep the record of every hesring.
(o) The record shall be signed by ihe President and by the Regisirar and shali

constituie an official record.
2. The parties may inspect the record at the Registry and obtain copies at thelr own

eXpEnse.

PAR

Fra Y

=]

Decisions

Rule 57
Delivery of Decisions

1. When the Tribunal has completed its deliberations and adopted its decisions the parties
shall be notified of the date upon which it shall be delivered.

9. The decision shall be delivered at a public sitting of the Tribunal
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L)

The Decision shall contain, infe? alia, the following information:

(a) thedate on which and the place where it was delivered;

(b) the names of Members of the Tribunal who participated in the case;
(c) thenames of the parties;

(d) ihenames of agents, advisors and representatives of the parties;

(e) asummary of the proceedings;

(f) the submissions of the parties;

(g) astatement of facts;

(h) the applicable law;

(i) the operative provisions of the decision;
(5)  the decisicn in regard to costs; and

(k) the number and names of Members constituting the majority of the decision.

Every opinion written by any Member in any maer shall be sttached to the decision of

the Tribunal.
One copy of the decision duly signed and sealed, shall be placed in the archives of the
Tribunal end other copies chall be transmitted to each of the pariies.

The Regisirar shall send copies of the decision fo!

() the Council; and
(b) other States entitled to appear vefore the Tribunal.

e g e e
Peesification 61 Perision

Without prejudice to the provisions relating to the interpretation of decisions, the
Tribunal may, of iis own motion o on 2pplication by a party made within two weeks
afer the delivery of its decision rectify clerical mistakes, erors in caloulation and oilier

LIS S aalii, 2

such ratiers.

Where the decision has been rectified in terms of sub-tule 1 Registrar shall duly notify
the parties concerned of such rectification and they may file with the Registrar their
written objections or observations within the period specifisd in the notice.

The Tribunal shall give its decision on any objections fited under sub-rule 2.

The original of the rectification order shall be annexed to the original of the rectified
decision and a note of the order shall be made in the margin of the original of the

rectified decision.
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PART VEHI
Stay OFf Proceedings

Rule 60
Apphication for Stay of Proceedings

At any stage of the proceedings, the Tribunal may at its own instance of on the
application of a party to the proceedings or a party which not being a party to the
blishes that it has substantial interest in the subject matier of the action

proceedings esia
or will be adversely affected by . the decision in the maiter, may order that the

proceedings be stayed where:
(a) e national court is already ceased of the matter and the same relief is sought;
(b) aparty failsto give security for costs ordered by the Tribunal;

(¢} apartyto the sroceedings, dies or becomes mentally incompetent or insolvent;

(d) the respondent relics on & counter claim or sei off which extinguishes whoily ths
applicant’s claim;

aereement between the perties provides for submission of the subjsct matiss of
sty pleads the question of going o

Ly
b

St
B

TS P

(=]
e action to arbimation and the other parly
srhitration first and applies for a stay of proceedings pending arbitration; and

()  the Tribunal finds it appropriate.

Where the proceedings have been stayed for failure by a pasty 10 comply with an order
of the Tribunal or a condition for the commencement or continuation of the action, sy
may be resumed once the order or condition has been satisfied.

The stay of proceedings ghall take effect on the date on which the order or decision is
taken,

Unless the stay of proceedings is for a specified period, no further action, including the
filing of pleadings, shall be taken unt an order for the resumption has besn made by

the Tribunzl

The order for stay of proceedings for an indefinite period shall end on the daie on
which a decision for the resumption of proceedings is made.

From the date of resumption, time shall begin to rua afresh for the purposes of the time
limits as set out in these Rules.

The orders and decisions referred to in this Rule shall be served on the parties.

:'f ) 'i
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PARTIZ
Speciz] Proceedings

Ruje 61
Suspepsion of Grnerztgn

An application to suspend the operation of any measure adopted by a Member State of
an institution made pursuant 10 the Treaty, shail be admissible only if the applicant is

challenging that measure in proceedings before the Tribunal.

An application for any other interim measure shall be admissible only if it is made by 2
party to a case before the Tribunal and relates to that case.

The application may be made at any time during the course of the proceedings in the
case in connection with which the request is made.

The application shall siats the subject-matier of the proceedings, the reescns for the
application, the possible consequences if it is not granted and the interim meesure
requested.

The application for an interim measure shall take oriority over all other cases.
i_}

=d in Rule 61 shall bz served on the other perty and the Prasident

The applicetion referr
£ written or oral submissions by tae

shall prescribe shorter periods for the making o
parties.

(z) In urgent cases the President may grani, the appiication even before the

submissions or observations ot the other paity have been submitied;

(v) A decision under this sub-rule mey be varied or cancelled even without any

application being made by the other party.

Rule 83
President to Decide on Apnlication

The President shall fix a date sor the hearing of the application which will afford the
parties an opportunity of being represented at the hearing.

The President shall either decide on the epplication himself or herself or refer it to the
Tribunal,

If the President is absent of prevented from attending, the Acting President shall decide
on the application in accordance with sub-rule 2.

.29

~
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4. Where the application is referred to the Tribunal, the Tribunal shall, in accordance with
sub-rule 5 of Rule 61 postpons all other cases and shail give a decision on the

application.

Rule 64
Decision on the Apolication

I The decision on the application shall take the form of a reasoned order which shall be

final and served on the parties forthwith.

2. The enforcement of the order mey be made conditional on the lodging of security of an
amount and nature to be determined in the light of the circumstances of the case.

3 Unless otherwise stated in the order, the interim measure shail lapse when final

decision is delivered. The Tribunal may, however, revoke or modify any decision upon

the situation justifies such

o

application of & party it, in is opinion, some change in
revocation or modification.

4 The order shali have only an interim effsct without prejudice to the decision of the
Tribunal on the substance of the case.

2 5
R ajartion of Apolicaiicn

o

BEuie

-

lication for an Intsrim measuie shall not act as a bar to the party who

&
yaking a further application on the basis of new facts which wers not within the

Suspension o

The Tribunal may suspend the enforcement of its decision on any measure adopted by a
Member Stete or institution referred to in Rule 61 sub-rule 1 either of its own moticn oF Upon

amniient van Efeaod Ly tha Aaniole fon anas oood CEUSE
zpphicailon by & party afiecist oy WS decision for any good causs.

Preliminary Apnlicaiion

1. A party to the proceedings may apply to the Tribunal on 2 preliminary objection or
preliminary plea not going to the substance of the case. Such application shall be made

by a separate document.

2 The application shall set out the facts and law on which the objection is based, the form
of order sought by the applicant and be accompanied by any supporting documents.

.22.
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3. As soon as the application bas been filed, the President shall prescribe the period within
which the opposite party may file a written statement of it observaiions and
submissions and aty documents in support.
4 Unless otherwise decided by the Tribunal, further proceedings shall be oral.
5 @& The Tribunal shall decide on the application.
(o) If the application is refused the President shali prescribe new time fimits for
further steps in the proceedings.
PART X
Default Decisions
Rule 68
Decision by Defauil
1. Whers a respondent on whom 2n application initiating proceedings has been duly
served fails to file a defence 10 the zpplication in the proper form within the time
prescribed in the rules, the applicant may apply for decision by default.

9. The application shell be served on the respondent and the President shall fix the date for

the hearing of the appiication. :

3. (8) Before granting the zpplication, the Tribunal must be satisiied thal the
application initiating the procesdings is oroperly befors i, discloses & cause of
action and that appropriate formalities heve been complied with.

) A decision by default shall be enforceable in the same manner e§ 20y other
decision o order of the Tribunal.
Rule 6%
Apolication o Set Aside s Decicion by Dafanit
i, The respondeni may apply to set aside a defauli decision.
5. The application setting out the grounds upon which it is made, must be made within
one morth from the date of service of the decision upon the respondent and must be
filed in the form prescribed by Rule 38.

3. Afier the application has been filed, the President shall prescribe the period within

which the other party may file its submissions.

4. In determining the application, the Tribunal shail consider:

(iy  Whether the applicant had good and easonable cause for his or her of its
failure to comply or file a defence;

23~
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(it) Whether the respondent has a reasonable defence on the

matter;

(iiiy Any other material fact that may affect the consequences of either setting

aside the decision or confirm it.

The Tribunal may by way of decision set aside the defanit decision or dismiss the

application.

PART X1
Third Party Proceedings

Rule 70
Intervention
ervene in any procesdings.

Aarmber State, Institution, Or person may apply to ferve

£n epplication i terms of this Rule shall bs made 25 5001 &5 possible and not later than
the closure of the writien proceedings of in exceptional cases, znd upon good causs

shown, not later than the date set for the oral hearing.
The agplication shall specify the following:
(a) thecaseto which it relates;

(o) the precise object of the intzrvention;

ke sture, which the intervener considers may

1o affectad by the decision of the case;

{c) the interest which must be of a legal b

(G) any basis for jurisdiction; and
() alistof documents in support of the zpplication.

The application must be made against al] parties 1O the procecdings.

The Tribunal shall decide whether or not to grant the application.

rvene in terms of this Rule is granted then the intervener shall
he pleadings and documents produced and shall be entitied

within the time limit set by the Tribunal.

If the application o inte
be supplied with coples of t
to submit a written statement

PART XIT
Apptication For Revision OF A Decision

Rule 71
When Application May he Iiade
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Where a party discovers a fact which by its nature might have had & decisive infiuence
on the decision of the Tribunal had it been known 24 the time that the decision was
given, that party may m ke en application for revision of the decision of the Tribunal.

Rule 38 and Rule 41 shall apply to an application for revision of a decision.

The application shall also include the following:

(a) acopyofthe decision being contested;
(b) the points upon which the decision is being contested;
(c) the facts upon which the application is based.

The application shall be made within 3 (threg) months from the date upon which the

facts on which the application is based came to the applicant’s knowledge,

The application must be made against ail parties 0 the case in which revision of

decision is sought.

L0
~J]

BEu

12 72
Powars of the Tribnnal on Revision of Decision

shzll, in clossd session, consider th

e writien observations of the
d shail decide on the admissibility of the application.

]

he Tribumal
pplications an

3 -

If the Tribunal finds the application admissible, it shail consider the suostancs
application and proceed to give its decision in accordance with Rules 57 and 58.
The original of the cevised decision shall be annexed to the original of the first decision
hended down by the Tribunel

An application for interpreiation of a decision may be made whers thars is a disputz 28

io the meaning and scope of a decision of the Tribunal,

The epplication must be made against all the parties to the cass in which the decision

was given,

The application must be in accordance with Rule 33. '
In addition, the application shall specify:

(2) the decision to be interpreted; and

(o) the passages On which interpretation is sought.

-28-
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Y
< The Tribunal shall give the parties an opportunity {0 subrnit thelr written observations
21d may hear oral submission from the agents, representatives or advisors.
5 The Tribunal shell give its decision in accordance with Rules §7 and 58 and the original
of the interpreting decisions chall be annexed to the original of the decision interpreted.
Part XiV
Enforcement Of Decisions
Rule 74
A party applying for recognition or enforcement of a decision of the Tribunal in
sccordance with the provisions of Article 32(3) of the Protocol shail supply the
foliowing:
(z) theduly anthenticated original decision by the Tribunal; and
(b} the original epplication OF special agreement submitiing the matter to the
Tribunal.
PART ZX
Prefiminery Rulings [n [¥ational Couris Or Tribunzis
Rule 75
Refarenng by Mational Court o ¢{he Tribunsl
i Where a question I raised before a court OF tribuna} of a Member Stale concerning the
application OF interpretation of the Treaty of its Protocols, directives and decisions of
the Community or its Insiituiions, such a court ot wibunal shall, if it considers that 2
ruting on the question is necessary to ehable it fo give judgement, r3guest Tribunel {0
give 2 preliminary ruling thereon.
2 A court or tribunal of a Member Statz against whose judgment thers are no judicizl

cemedies under national law, shall refer to the Tribunal a-case pending before it whers
any question s thet referred fo in sub-rule 1 of this Rule is raised.

Rule 76
Transmission of Pecisions

The decisions of the Tribunal shall be communicaied to the national court or tribunal
concerned in the original yersion, accompanied by a translation where necessary, into one of
tha working langtiages of the Tribunal. .




-

‘

Rule 77

The Hearing

dure of the national court or

The Tribunal shall take account of the rules of proce
attendence of the

fribunal which made the reference as regards representation and
parties to the main proceedings in the preliminary ruling procedure.

Where a question referred to the tribunal for & preliminary ruling is substantially
identical to a guestion on which the Tribunal has already ruled, the Tribunal may after
informing the court or Tribunal which referred the question to it and considering eny

observations submitted by the parties to it, give its reasoned order making reference 10
its previous decision.

2} Without prejudice to sub-rule 2, the procedure before the Tribunal shell also

inchide an oral part.

idering the submissions

(b The Tribunal may, however, decide otherwise, afier cOnsios
referred to in sub-ruie 2 of this Rule and acting on a report from a judge or judges
of the court or tribunal which referre the case, provided that none of the parties

has asked to present oral arguments.
The costs of the reference shall be determined by the national court of fribunal.

In special circumsiances, the Tribunal may grant by way of legal aid, assistance for
purpose of facilitating the representation or aitendance of a party.

PART XVI
Cozis
Lxle 73
Paritv and Parly Teoel Cosls

Bach paity To the proceedings shall pay its own legal costs,
The Tribunal may, 0 exceptional circumstances, order a party to the proceedings 1o pay

costs incurred by the other party.

Pule 79
Costs of Procesdings

Proceadings before the Tribunal shall be free of charge, except that:

(a) Where a party has caused the Tribunal fo incur unnecessary considerable costs,
the Tribunal may order that such party re-imburse the expenses incurred by the
Tribunal.

-27-
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(b) Where the copying of translation work is carried out &t the request of a party, the
costs shall, in so far as the Regisirar considers excessive, be paid for by that party.

Rule 80
Currency of Pavment

1, Sums due to the Tribunal shail be paid in the currency of the Member State where the

Tribunal has its seal.

5 Any sum due to any other person shall be paid in the currency of the Member State in

which the expenses Was incurred.

ade =t the prevailing market exchange rzic ruling on

3, Conversion of currency shall be
hese the Tribunal has its seal.

the day of payment in the Member Staie W

. If at eny time wefore the finel gecision on the merits hes been delivered the partics,
either jointly of separeiel notify the Tribunal in writing that they have zgreed fo
discontinue the proceedings, the Tribunal shall make an order directing that the case be

rernoved from the list.

~

8

2. If the parties have agreed 10 discontinue the proceedings inconseguence Of having

reached a scitlement of the dispute and if they so desire, the Tribunal shail record this

fact in the order for the removal of the case om the list.

3, ifthe Tribunal is not sitiing, any order under this Rule may be made by the Presicent.

[

Tsconfinuance in Preceeding

§

proceedings instituted by means of an application, the applicant

1. If in the course of
r she or it is not continuing with the

forms the Tribunal in writing that he 0
proceedings, and if, at
the respondent ha snot as yet taken any s
an order officially recor
removal of the case from the list. A copy of such order shall be sent byt

the respondent.

the date on which this communication is received in the Registry
tep in the proceedings, the Tribunal shall make
ding the discontinuance of the procesdings and directing the

he Registrar fo
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5 If at the time when notice of discontinuance is received, the responcent has zlready

tzken some steps in the proceedings:

a time-limit which the respondent mey indicate whether it

(2) the Tribunal shall fix
he oF she opposes the discontinuance,

(b) ifno objection is made to the discontinuance before the expiration of the time-
{imits, acquiescence will be presumed and the Tribunal shell order the
discontinuance of the proceedings and removal of the case from the list; and

(¢) if objection is made, the proceedings shall continue.

3. The powers of the Tribunal under this Rule may be exercised by the President when the

Tribunal is not sitting.

ervies

—d
e
om
e
e
<
[
o]
=ty
D

ment which is required to be served by thess Rules

1 (&) Any notice or other docu
shall be served by recistered post with a form for acknowledgement of
receiptor by personal delivery of the copy agzinst a receipt.
(o) 7 notice shall be desmed 10 nave been served if there is proof of personal delivery of
registered postage in terms of paragraph (2).
2. The Registrar shell certify copies to be served, save whers the parties themsslves
supply the copics i acenrdance with sub-rule 5 of Ruie 33.
3. All communications addressed or delivered, o the represeniatives of the perties Of
- ¥ e

institutions shall be deemed to be addressed or delivered, as the case may 0&, o th

partiss OF institutions.

K f—._,.\ 1 Adss
(- T3 iz
Pimme Eulpiis

1. Any period of time prescribed in terms of these Rules for the taking of any procedural

step shall be reckoned as follows:

A period expressed in days, weeks or months or years shall be calculated from the
moment at which an event occurs o an action takes place, provided that the day
during which that event occurs or action takes place, shall not be counted as

falling within the period in question;

- —
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(b) Where the period is expressed in months and days, it shal
whole months, then in days; :

(c) Periods shall include official holidays, Saturdays and Sundays;

(d) Periods shall not be suspended Guring the judicial vacations.

2. If the period would
be automatically extended unti! the end of the first following working day.
Rule 85
Extension of Time Limits
].  Any time limit prescribed under these Rules may be extended by whoever prs

2. o right shali be prejudiced in
te

concerned proves the existence 01 Unior

cor
£,
1

& Summit or the Council may request the
accordance with Article 15(4) of the Treaty en

o
~
Ry
St
=
—
i

(o) Such a request shall be serve
the case may be.

2 (@)
Council may submit their written submission.
() The written submissions shall be served on the Summit or th

case may be.

Rule 87
Deliberations on the Reguast

Deliberations on the Reguest shall be in closed session and shall remain secret.

| first be reckoned in

otherwise end on a Saturday, Sunday or an officiel holiday, it shall

scribed it

onseauence of the expiry of a time limit if the party

The President shall prescribe the period withia which the Summit and the

e Coungil, as the
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When the Tribunal has completed its deliberations and adopted its advisory opinion, the

opinion shall be read ata public sitting of the Tribunal,

Rule 8%
Content of Opinion

1. The Advisory opinion shall contain:

0] the date on which it is delivered;

(i)  the names of the Members participating;
(iff)y  asommary of the procesdings;

(iv) & statement of the facts;

(v)  thereasons in point of law;
(vi)  the number and namss of the Members constiiuting the majori

i

[
2. Every advisory opinion written by any member in any matter shall be atiached to the
advisory opinion of the Tribunal.

-
pARE S

Subznission o

8
Onizion

8]

AN

The opinion shalt be communicaied to the Summit end the Council.

31~
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PART EXY
Anneze

ANNEX 1

(in terms of Rule 3)

“ solemnly declare that I shall perform my duties and exercise my powers as Member of the
Tribunel honourably, faithfully, impartially, independently and conscientiously”.

...........
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ANNEX 3

(In tzrms of Bule 48)

t I will speak the truth, the whole

“] solemnly declare vpen my honour and conscience tha

sruth and nothing but the truth”.
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ANNEX 2

(In terms of Rule 12)

“] sole
Tribuna! in all loyalty,

the provisions of the Protocol and the

.......

......

bl

ent upon me as Regi

emnly declare that I shall periorm the duties incumbe
discretion and good conscience.and thet 1
Rules of the Tribunal®,
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shall faithfully observe all
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PART XXi

Aunezss
ANNEXR]

(I tzrms of Rule 3)
ercise my powers as Member of the

«f solemnly declare that I shall perform my duties and ex
Trbunal honourably, faithfully, impartially, independently and conscientiously”.

............

SIGNATURE OF BEGIS

——
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perform the duties incumbent upon me as Registrar of the
d good conscience and that 1 shall faithfully observe all

“1 solemnly declare that I shall
the Tribunal”.

Tribunal in all loyalty, discretion an
the provisions of the Protocol and the Rules of

.........
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SADCIMJII2014/4

(February 21, 2014) 17.40hrs

DRAFT NEW PROTOCOL ON THE TRIBUNAL
N THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

PREAMBLE
WE, the Heads of Siate of Govemnment or.

The Republic of Angola

The Republic of Boiswana

The Democratic Republic of Congo
The Kingdom of Lesotho

The Republic of Madagascar
The Republic of Malawi

The Republic of Mauritius

The Republic of Mozambique
The Republic of Namibia

The Republic of Seychelles

The Republic of South Africa
Tha Kingdem of Swaziland

The United Republic of Tanzania
The Republic of Zambia

The Republic of Zimbabwe

MOTING that a review of the role, responsibilities and terms of reference of the
Southern African  Development  Community (SADC) Tribunal led to
recommendations that require a new Protocol on Tribunal in the SADC;

DESIRING to establish a new Protocol on the Tribunal in the Southern African
Development Community;

HERERY AGREE as follows:

T,



1.

DEFINITIONS

In this Protocol, terms and expressions defined in Article 1 of the Treaty shall
bear the same meaning unless the context otherwise requires.

In this Protocol, unless the context otherwise requires:

2.

"Judge” means a Member of the Tribunal appointed in terms of
Ariicie 4 of this Protocol;

"President” cens the President of the Tribunal as provided for
under Article 15(1) of this Protocol;

“Protocol’ means this Protocol on the Tribunal in the Southemn
African Davelopment Comrmunity;

“Rules” means Rules of Procedure of the Tribunal referred to in
Article 28 of this Protocol; and

“State Parly” means a Member State that is a Party to this Protocol.

HE TRIBLUMNAL

hereinafier referred to as the “Tribunal™, is hereby
le 16 of the Treaty and shall function in
d the Rules.

The SADC Tribunal (
constituted in terms of Artic
sccordance with the provisions of the Treaty, this Protocol an
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SECTION B - JUDGES OF THE TRIBUNAL

ARTICLE 3
CCMPOSITION
The Tribunal shall consist of not less than ten (10) Judges, appointed in terms
of Article 4 of this Protocol from nationals of Member States who possess the
qualifications required for appointment o the highest judicial offices in their
respective Member States of who are jurists of recognised competence or
expertise in international taw.

The Coundil shall designate five (5) of the Judges as regular Judges who
shall sit regularly on the Tribunal. The additional five (5) Judges shall
constitute a pool from which the President may invite a Judge to sit on the
Tribunal whenever a reguiar Judge is temporarily absent or is otherwise
unable to carry out his or her functions.

The Tribunal shall be constituted by three (3) Judges; provided that the
Tribunal may decide to constitute a full bench composed of five (5) Judges.

The Prasident shall be responsible for selecting the Judges who shall
constituie the Tribunal for the purpose of hearing any case brougni before it

On a proposal from the Tribunal, the Council may increase the number of

Judges

No two or more Judgas may, &t any time, be nationals of the same Mamboer
State.

Each Member State may nominaie, as candidates, not more than two of its
nationals having the qualifications prescribed in Article 3 (1) of this Protocol.

When nominating and appointing Judges, due consideration shall be given to
fair gender representation and fair representation of the diiferent SADC

Member State legal systems.

The Judges shall be selected by the Council from the list of candidates so
nominated by Member States. Nominations for the first appointment shall be
called within three (3) months, and the selection shall be held within six {G)
months, of the date of entry into force of this Protocol.



4. The Judges shall be appointed by the Sumrnit upon recommendation of the
Council in accordance with guidelines adopted by the Summit from time to

time.

5 Notwithstanding the provisions of Article 6(1), where a Judge is appointed o
replace a Judge whose term of office has not expired, the Judge 80 appointed
shall serve for the remainder of his or her predecessor's term.

8. Any appointment 0 filt a vacancy referred to in paragraph 5 shall be
conducted within six (8) months of the vacancy occurring. The procedure
raferred to in the preceding paragraphs shall apply mutatis mutandis.

ARTICLE S
APPOINTMENT OF PRESIDENT

sha Judoss referied (0 in Article 4{4) shaijl be annointsd
resident by the Summit for a terim of fhree (3) vears,
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{aYif the President i temmorarily abseni or otharwi
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1, Every Judge shall, before taking up his or her office as a Judge, make a
solemn declaration before the Chairperson of SADC that he of she will carry
out his or her duties independently, impartially, conscientiously and preserve
the confidentiality of the Tribunal’s deliberations.

> The solemn declaration shall be in accordance with the form b}escribed in
Annex 1 of this Protocol.

ARTICLE 7
TENURE OF OFFICE OF JUDGES

1. Subject to Article 8, the Judges shall be appointed for a term of five () years

—— s

and may only be re-appointed for one (1) further term of five (5) years.
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The term of office of each Judge of the Tribunal shall commence from the
date upon which he or she is appointed.

ARTICLE 8
INITIAL JUDGES

Out of the Judges initially appointed, the terms of two (2) of the regular
Judges and two (2) of the additional Judges shall expire at the end of three
(3) years. The Judges whose term is to expire at the end of three (3) years
shall be chosen by a lot fo be drawn by the Executive Secretary immediately
after the first appointment. Judges will be eligible for reappointment for a

further five {(5) year term.

In the event that the draw of a letis not done pursuant to paragraph 1, for
Judges of the Tribunal whose term of office is to expire at the end of three (3)
years, their term of ofice shall be deemed to be extended for a period that
would have elapsed between the date of first appointment and the date of
making the draw; provided that such period shall not exceed five (B) years.

ranh 1, the term
e (5) years shall

In the event that there fs a delay i drawing a lot undsr para
of office of the Judge whose term is to expire at the end of fi
noi be affected by the drawing of the lot.

;
Ay

Subject te paragraph 2, the Tribunal shall sit when required to consider a
matier submitted to it. The Judges shall, therefore, riot be appointed on & full-
time basis.

On the recommendation of the President, the Council may at any time decide
that the workload of the Tribunal requires that the Judges should serve on a
full-time basis.

Judges appoinied to serve on a sull-time basis shall not hold any other office
or employment.

ARTICLE 190
2ESIGNATION AND EXPIRATION OF TERM

A Judge may at any time resign from his or her office by a letter delivered fo
the President for transmission to the Council through the Executive Secretary

and upon delivery of the letier, a vacancy arises.

¥



2. Notwithstanding the expiration of his or her term of office, a Judge shall
continue to hear and to complete those cases partly heard by him or her.

ARTICLE 11
REMOVAL OF JUDGE FROM OFFICE

1. A Judge may be removed from office only if he or she has either become
permanently incapacitated from exercising his or her functions, or has
committed a serious breach of his or her duties or a serious act of

misconduct.

2. A Judge shall only be removed from office under paragraph 1 if the
auestion of his or her removal from office has been referred to an ad hoc
independent tribunal appointed for this purpose by the Summit and the
=zdhac tribunal has recommendad that the Judge he removed from office
following due process.

1. No Judge may exercise a pelitical or administrative function, or hold a political
office or an office in the service of a Member Siaie, SADC or engage in a
trade, vocation or profession or other occupation which might interfere with
the proper exsrcise of his or her judicial functions, impariality or

independance,

2. Ne Judge may hear any matter in which he or she has previously taken part
as an agent, a representative or an adviser, or as a Judge of a national or
international court or tribunal or in any other capacity or in any matier in whicn
a Member State of which he or she is a national is a parly to a dispute before
the Tribunal.

3. A Judge shall recuse himself or herself in any matter in which he or she might
reasonably have a confiict of interest.

Confiict of interest includes without limitation, the possession by a Judge, or &
close family member of a Judge or associate of a Judge, of any financial and
property interests relevant to the dispute, and the affiliations or employment of
a close family member of a Judge or associate of a Judge on interests

relevant to the dispute.

ELY

5. Any dispute regarding the provisions of paragraphs 1, 2 and 3 of this Article
shall be resolved by a decision of the Tribunal, sitting without the Judge

concernead.

L
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ARTICLE 13

AMUNITY FROM LEGAL PROCEEDIMNGS

A Judge shall be immune from legal proceedings in respect of anything said or
done by him or her in his or her judicial capacity. He or she shall continue to

enjoy such immunity after he or she has ceased to hold office.

TERMS AND CONDITIONS OF SERVICE

The terms and conditions of service, salaries and henefits of a Judge shall be
determinad by the Council and shall not be altered to the disadvantage of the

Judge during his or her tenure of office.

ARTICLE 15 :
DUTIES OF THE PRESIDENT

1 The President shall be the Head of the Tribunal.

2. The President shall:

() be responsible for the administration and supervision of the Tribunal;

(b) direct the work of the Tribunal;
{c) represent the Tribunal]
the Tribu

(dy regulaie the disposition of the matiers brought befora t U

(e) appoint the Registrar of the Tribunzl; and

set out in paragraphs (a) to ().

SECTION C
THE RECGISTRY

ARTICLE 186
REGISTRY

There shall be a Registry consisting of the Registrar and such other staff as

be appointed pursuant to Articie 28 of this Protocol.

(fy perform such acts and duties as may be incidznizal {o the matters

may



ARTICLE 17
THE REGISTRAR

1 There shall be a Registrar who shall, subject to overall supervision of the
President, be responsible for the day to day administration of the Tribunal.

o> Instructions for the running of the Registry shall be drawn up by the Registrar
with the approval of the President.

ARTICLE 18
DUTIES OF THE REGISTRAR

The Registrar shall:

()

~—
[{}]
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(f)

be a regular channel of communication to and from the Tribunal,
and in particular effect all communications, notifications and
transmission of documents required by this Protocol and ensure
that the date of dispatch and receipt thereof is readily available;

keep in such form as may be laid down by the Tribunal, a general
list of all cases, entered and numberaed in the order in which the
documents instituting proceedings are received in the Registry;

transmit to the parties copies of all pleadings and documenis upon
receipt thersof in the Registry;

communicate to the Government of a Member State in which the
Tribunal e siting and any other Governments which may be
concerned, the necessary information as to the persons from time
to time entitied to privileges, immunities or facilities;

a
¥

—-*

=3

present in person or be represented by an assistant at m
d sittings of the Tribunal and be responsible for the praparati
of such minutes and records as necessary,

[V

2
N

be rasponsible for the printing, publication and authentication of the
Tribunal's, orders, decisions and of such other documents as the

Tribunal may direct to be published,;

be responsible for all administrative work and in particular for the
accounts and financial administration in accordance with financial
procedures prescribed by the Council;

deal with enquiries concerning the Tribunat and its work;

have custody of the seals, stamps and archives of the Tribunal;

f .7
I#J!
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(0 carry out taxation of costs; and

(k)  perform such acts and duties as may be incidental to the matters
set out in paragraphs (a} to (j).

: ARTICLE 19
ELECTION AND APPOINTMENT OF THE REGISTRAR

1 The President shall give notice of a vacancy of impending vacancy (o
Member States and shall fix a date for the closure of the list of candidates so

=5 to enable nominations and informaticon concerning the candidates © be

received by the Tribunal in sufficient time.

iy po

2 Nominations shall indicate the relevant information concerning the candidates
and in particular information as 1o age, sex, nationality, present occupation,
academic qualifications, knowledge of languages, any previous experience in
law, or work in international organisations.

3. The Registiar shall be elected by the Tribunal by secret ballot from
candicaies nominated by Member States from nationals who are qualified ©
hold sirnilar office in their respective Siates.

4, The person elected shall be appointed as Registrar by the President.

The Registrar shall serve for a term of five (5) years and will be eligible for
reappointment for one further term.

ARTICLE 24
OATH OR AFFIRMATICN OF OFFIC

i1l

b

1. Before taking up his or her duties, the Registrar shall take an oath or
offirmation of office before the President immediately upon his or her

appointment.

9 The oath or affirmation of office shall be taken in accordance with the form
prescribed in Annex 2 of this Protocol.

ARTICLE 22
REMOVAL OF THE REGISTRAR

1. The Registrar may be removed from office only if he or she:



(a) has become permanently incapacitated, whether arising from
infirmity of body or mind, and can no longer perform the functions
of the office of Registrar; or

(o)  has committed a serious breach of the duties of Registrar, or &
serious act of misconduct.

Where an allegation is made against the Registrar, he or she shall be
presented with the full particulars of the allegation that has been made
against him or her and any evidence thereof, and shall be accorded the
right to be heard under the process provided for in paragraph 3.

If the President considers that the allegations against the Registrar ought
to be investigated, the President shall select thres {3) Judges from
amongst the members of the Tribunal, who shall

(a) inquire into, and determine, the maiter and report on the facts
thereof to the President; and

esident wheather or not the person holding the office of
he removed from office on any of the grounds sat

5 d b
ut in paragraph 1 and the President shall act on the advice of the

_—
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ACPOINTMENT OF ASBISTANT REGISTRA]

4

The President shall appoint an Assistant Registrar and the nrovisions of
18 shall apply mutatis mutandis o such appointmant.

Im)
De
r affirmation of office hefora

fora taking up his cr her duiles, the Assistant Regisirar shall take an ozin
o t
appointment.

he President immadiately .wpon his or her

The oath or affirmation of office shall be taken in accordance with the form
prescribed in Annex 2 of this Protocol.

ARTICLE 24
DUTIES OF THE ASSISTANT REGISTRAR

The Assistant Registrar shali assist the Registrar, act as Registrar in the [atter's

absence, and in the event of the office becoming vacani, exercise the
functions of Registrar until the vacancy has been filled.

10



2. If the Registrar and Assistant Registrar are unable to carry out the duties of
Registrar, the President shall appoint an official of the Registry to discharge
those duties for a maximum period of six (6) months.

ARTICLE 25
REMOYAL OF THE ASSISTANT REGISTRAR

Article 22 shall apply mufatis mutandis to the removal of the Assistant Registrar.

ARTICLE 25
APPOINTMENT OF OTHER STAFF

On a proposal submitted by the Registrar and approved by the President, the
Tribunal may employ such other staff as mey be required fo enable it fo
discharge its functions.

CARTICLE 27
TERMS AND CONDITIONS OF SERVICE

f the Registrar,

The terms and condilions of service, salari
e by the Council on tha

Assistant Registrar and othar staff shali b
recommendation of the Tribunal.

o]
8
=
—~ (3
o

The Tribunal shall have its seat at Windhoek, Republic of Namibia; provided that
it may in any partir*uar case sit and exercise ils functions anywhere within SADC
if it considers it desiranle.

O
HCTIONING OF THE TRIBUNAL

i
1
.

THi

ARTICLE 29
RULES OF PROCEDURE OF THE TRIBUNAL

The Tribunal shall determine its own Rules,

2. The Judges shall adopt the Rules by a two-thirds majority.

11 i



ARTICLE 30
VACATIONS

1. Vacations of the Tribunal shall be determined by the President.

The President shall publish the days of vacation in each calendar year, as

2.
informed by the schedule of hearings.

3. During such vacations the President shall exercise his or her functions at the
seat of the Tribunal either by himself or through any other Judge designated
by the President to exercise suich functions.

4. The President may, if he or she determines that a mafter is urgent, convene
tha Tribunal during the vacations.

5. The Tribunal shall, during its sittings, observe the official public holidays of the
Member State where it has its seat and those of any Member Staie where it is
holding its sittings.

6. The President may, in appropriate cases, grant leave of absence to any
Judge afier consultation with other Judgss.

ARTICLE 31 ,

WORKING LANCGUAGES

The working languages of the Tribunal shali be English, French and
Portuguese and such other languages as Councit may determinz.

SECTION F

REPRESENTATICON BEFORE THE TRIBUNAL
ARTICLE 22
HEPRESENTATION

1. Parties competent to appear before the Tribunal shall be represented by an
adviser, agent or representative of their choice.

As regards such advisers, agents and representatives who appear before i,
the Tribunal shall have the powers normally accorded to courts of law, under

conditions laid down in the Rules.

All advisers, agents and representatives shall, when they appear before the
Tribunal, enjoy the rights, privileges and immunities necessary for the
independent exercise of their duties, subject to conditions laid down in the

Rules.

12 i
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PART [
JURISDICTION

ARTICLE 33
MATERIAL JURISDICTION

The Tribunal shall have jurisdiction on the interpretation of the SADC Treaty
and Protocols relating to disputes between Member States.

ARTICLE 34
ADVISORY OPINIONS

Tha Tribupz)] shall give advisory opinions on such matisrs 2s the
Summit or Council mayv refer fo it

ARTICLE 55
APPLICABLE LAW

~ The Tribunal shall anply the SADC Treaty and the applicable SADC Protocols.

A& S IS

FPART Y
Nk ida-ak T e Mo NS - N e § B [ESETAN AT RO
SITTINGS ARD RELUiBERAHUND

The sitiings shall be held in public unless the Tribunal cthenvise directs
either on its own motion or the application of any of the parties that the
sittings are held in closed sessions. Such a decision may concern either
the whole or part of the hearing and may be made at any time.

The rnoc zdings shall be commenced and presided over by the Presicent
or an acting President who shall be responsible for the proper conduct of

the hearing.

ARTICLE 37
DELIBERATIONS

All deliberations subsequent to the sittings of the Tribunal shall be conducted
in closed sessions and shall remain confidential.

Only those Judges who were present at oral proceedings of a case may take
part in the deliberations.



N

5.

Every Judge taking part in the deliberations shall give his or her opinion in
writing and the reasons for it.

The conclusions reached by the majority of the Judges after the final
deliberations shall be the decision of the Tribunal.

Any differences of views on the substance or wording or order of questions
shall be settled by the Tribunal.

Decisions of the Tribunal shall be in writing and delivered at a public sitting of
the Tribunal.
Decisions of the Tribunal shall be made by a majority of the Judges.

Subject to Ariicla 34, decisions and rulings of the Tribunal shall be final and
DINGING.

One copy of the decision duly signed and sealed, shall be placed in the
archives of the Tribunal and a copy shall be transmitied to each of the parties

io the dispuie. '
The Registrar shall send copies of the decision to:
(a) the Council, and

(b) other Mamber Siates.

ARTICLE 38
DEFAULT DECISIONS

The Tribunal may give a decision in default when a respondent:
(2)  onwhom an application initiating proceedings has been duly served
fails to file a defence to the application in the proper form within the

time prescribed in the Rules; or

(b)  fails to appear for a hearing of the application in accordance with
the Rules. .
!I,.‘

14



2 A Party against whom a default decision has been made may apply to set
it aside in accordance with the Rules. :

ARTICLE 40
APPLICATION FOR REVIEW OF A DECISION

An application for raview of & decision may be mads to the Tribunal if it is
basad upon the discovery of some fact which bv its nature micht have hzd
a decisive influence on the decision if it had been known fo the Tribunal at
the tme the decision was aiven, but which fact at the fime was unknown o
hoth the Tribunal and the partv making the application: provided stwavs
that such ignorance was not due to negligence. B :

iy
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The Tribunal may, on good cause, order the suspension of an act challenged
before the Tribunal and may take such inferim measures as may be necessary.

A Membar State may, with leave of the Tribunal, intervene in a dispute before the
Tribunzl.

ARTICLE 43
CONSOLIDATION

The Tribunal may order the consolidation of proceedings involving substantially
the same dispute and the same Member States.

ARTICLE 44
ENFORCEMENT AND EXECUTION

1. Member States and institutions of SADC shall take forthwith all measures
necessary to ensure execution of decisions of the Tribunal.

2. A decision of the Tribunal shall be binding upon the parties to the dispute in
respect of that particular case and must be complied with,

3. Any failure by a Member State to comply with a decision of the Tribunal may
be referred to the Tribunal by any Member State afiected by the decision,

4. |f the Tribunal establishes the existence of such failure, it shall report its
findings to the Summit for the latter to {ake appropriate action.

15
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ARTICLE 45
BUDGET

The budget of the Tribunal shall be funded through the réguiar annuzl budget of
SADC and from such other sources as may be determined by the Council, based

on a three (3) year work-ptan prepared by the Registrar.

ARTICLE 48
COSTS

1. Upnless the Tribunal decides otherwise, each State Pariy to a dispute shall
pay its own legal costs.

2 Unless the Tribunal decides otherwise, proceedings before the Tribunal shall

~

r Lo
be ires of chaige.

3. \Wherz a Siate Parly to a dispuie has caused the Tribunal to incur
unnecessary considerable costs, the Tribunal may order that such State Party
reimburse the expenses incurred by the Tribunzl.

4. Where the copying or translation work is carried out at the request of a State
Parly to a dispute, the cosis shail, in so far as the Registrar considers
excessive, be paid for by that Siate Party.

5 Sums due to the Tribunal shall ba paid in the currency of the Steis Faily

where the Tribunal has is seal.

6. Conversion of currency shall be made at the prevailing market exchange rate
ruling on the day of payment in the State Parly where the Tribunal has iis

s24at.

ARTICLE 47

T
FEES

Fees payable by Member States within limits agreed by the budgetary authorities
of SADC may be prescribed by the Rules.

16



ARTICLE 48
REPEAL OF T!—’E 2000 PROTCCOL ON THE TRIBUNAL
THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

[N

The 2000 Protocol on the Tribunal in the Southern African Development
Community is repﬂaled with effect from the date of entry into force of this

Protocol.
ARTICLE &
SETTLEMENT OF D!ED ITES

1. States Parlies shall strive to resolve any dispute regarding apolication,
interpretation or implementation of the provisions of this Protocol amicably.

2. Any dispute arising from the application, interpretafion or
implementation of this Protocol, which cannot be setiled amicably, shall be reforred
to the SADC Tribunal,

ARTICLE 3G
WITHDRAWAL

1. A State Party riiay withdraw froms this Protocol upon the axpiration of twelve (12)
months from the date of giving wiritten notics to that mch’( o the Executive
Spcrctc&i’\f

2. Such State Party shall cease to enjoy all rights and benefits under this Protocol
tpon the withdrawal becoming effeciive,

3. Notwithstanding the provisions of paragraphs 1 and 2, such State Pariy

shall continue to be bound by obligations that arise out of this
Protocol and are ouistanding on the date of the withdrawal until such

obligations are discharged.

ARTICLE &1
SIGNATURE

This Protocol shall be signed by the Heads of State or Government of SADC
Member States, or their duly authorised representatives.



PART VI
FINAL PROVISIONS

RESEAL OF THE 2000 PROTOCOL ON THE TRIBUNAL

HE SOUTHERN AFRICAN DEVELOPNMENT COMMUNMITY

The 2000 Protocol on the Tribunal in the Southern African Development
Community is repealed with effect from the date of entry into force of this

Protocol.
ARTICLE 48
SETTLEMEINT CF BISPUTES
1. Sisias Parties shall stive fo resolve any dispute regarding application,
interpretation or implementation of the pravisions of this Protocol amicably.
2. Any dispute arising from the anplication, Interpretation or

implementation of this Protocol, which canrot be seitled amicably, shall be referred
io the SADC Tribunal,

ARTIGLE &0
WITHDRAWAL

1. A State Party may withdraw from this Protocol upon the expiration of twalve (12)
ronths Fom the date of giving wiitien notice fo that sfiect to the Execuiive
Secretary. _

2. Such State Party shall cease to enjoy all rights and benefits under this Protacol
upon the withdrawal becoming effective.

3. Notwithstanding the provisions of paragraphs 1 and 2, such State Pary

shall continue to be bound by obligations that arise out of this
Protocol and are outstanding on the date of the withdrawa! untll such
ohligations are discharged.

ARTICLE 51

SIGNATURE

This Protocol shall be signed by the Heads of State or Government of SADGC
Member States, or their duly authorised representatives.

17



ARTICLE 52
RATIFICATION

This Profocol shail be ratified by Member States who have signed the Protocol in
accordance with their constitutional procedures.

ARTICLE 53
ENTRY INTO FORCZ

This Protocol shall enter into force thirty (30) days after the deposit of the
Instruments of Ratification by two-thirds of the Member States.

ARTICLE 54
ACCESSION

This Protocol shall remain open for accession by any Viember State.

ARTICLE

CLE 55
DEPOSITARY
1. The orginal texis of this Protocol and all instruments of Ratification and
Accession shali be deposited with the Executive Secratary of SADC who shall
transmii certified copies to all Member States.

2. Tne Executive Secretary shall register this Protocol with the Secratariat of the
United Nations and the Commission of the African Urion.

18 -



xis in the

Done at......., this ... day of August 201... in three (3) original te
authentic.

English, French and Portuguese languages, all texis being equally au

REPUBLIC OF ANGOLA
REPUBLIC OF BOTSWARNA
DEMOCRATIC REPUBLIC OF CONGO
KINGDOM OF LESOTHO
RePUBLIC OF MADAGASCAR
REPUBLIC OF MALAWI
REPUBLIC OF MAURITIUS
REPUBLIC OF MOZAMBIQUE
REPUBLIC OF NAMIBIA
REPUBLIC OF SEYCRHELLES
REPUBLIC OF SOUTH AFRICA
KINGDOM OF SWAZILAND
UNITED REPUBLIC OF TANZANIA
REPUBLIC OF ZAMBIA
REPUBLIC OF ZIMBABWE
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ANNEX

(IN TERMS OF ARTICLE 8}

st | shall perior
e Tribunal honoura

solemnly declare m my duties and
bly, faithiully,

Mo (Name)
exercise my powers as Judge of fh
nd conscientiously”.

impartially, independently &

SIGHATURE OF THE JUBCGE

SIGHATURE OF THE ~HAIRPERSON OF SEDGC
i day of Al



ANNEX 2
(iN TERMS OF ARTICLE 21 OR ARTICLE 23)

" (Name)___solemnly declare that 1 shall perform the duties incumbent

upon me as Registrar/Assistant Registrar of the Tribunal in ail loyalty, discretion
and good conscience and that | shall faithfully observe all the provisions of the

Protoco! and the Rules of the Tribunai”.

23



ANNEX 2
(iN TERMS OF ARTICLE 21 OR ARTICLE 23)

"l H__,(Name)___solemnly declare that | shall perform the duties incumbent
upon me as Registrar/Assistant Registrar of the Tribunal in all loyalty, discretion
and good conscience and that | shall faithfully observe all the provisions of the

Protocol and the Rules of the Tribunal”.

23 ;o
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COMIMUNIQUE
EXTRACRDINARY SUNMMIT HEADS OF STATE AND GOVERNMENT
OF THE SOUTHERN AFRICA DEVELOPMENT COMMUNITY
WINDHOEK, REPUBLIC OF NAMIBIA
20 MAY 2011

The Summit of Heads of State and Government of the Southern African
Development Community (SADC) was held in Windhoek, Republic of

Namibia on May 20, 2011.

The Summit was oificially opened by His =yeellency Hifikepunye Pohamba,
President of the Republic of Namibia and SADC Chairperson.

The Summit was attended by the following Heads of State and Government or

their represantatives:

Botswana H.E. Li. Gen. Sereise Khama lan Khama,

DRC ; H.E. Joseph Kabila Kabange

Mauritius Dr. the Hon. Navinchandra Bamgoolam, GCSK
Mozambique : H.E. Armando Emilio Guebuza

Namibia | H.E. Hifikepunye Pohamba

Tanzania : H.E. Jakaya Mrisho Kikwete

Zambia ; H.E. Rupiah Bwezani Banda

Zimbabwe ! H.E. Robert Gabriel Mugabe

Lesotho The Hon. Mr. Lesao A Lehohla, Deputy Prime Minister
Angola Hon. George Chicotty, Minister of External Relations
Malawt Hon. Eta € Banda, MP, Minister of Foreign Affairs



o

South Africa ! H.E. YLM F\f'lyakayaka-Manzini, South African High
Commissioner to Namibia
Qwaziland Hon. Rev. David Mathse, Minister ior Justice and

Constitutional Aftairs

The Summit was also aitended by SADGC Evecutive Secretary Dr. Tomaz A.

Szlomio.

In attendance at ihe gummit was also H.E. Joaquim A. Chissano, former
Presideni of the Republic of Mozambigua, and SADC Mediator On Madagascal.
Suramit received and considered the Report of the Commitise ©f Ministers of

Justice and Attorneys General on the raview of the Role, Responsibilities and

Terms of Reference of the SADC Tribunal in accordance with Summit Decision

50 of August 2010 taken in Windhoek, Namibia.
Summit decided a8 follows:

mandated the Ministers of Justice/Atiorneys General 1o initiaie the process

> sig
simed at amending e relevant SADC legal instruments and submit 8
progress report at the Summit in August 2011 and the final raport o
summit in August 20123

> not to reappoint mempers of the Tribunal whose 181 ot office expired on
August 31, 2010; and

> not to replace members of the Tribunal whose ierm of office will expire on

October 31, 2011,



10.

11.

12.

—t

G

14.

Surmmit further reiterated the moraiorium oM receiving any new cases of hearings

of any cases by the Tribunal until the SADG Protocol on the Tribunal has been

reviewed and approved.

Summit also received a report on preparations for the 2" Tripartite Council and
Summit to be held on June 12, 2011 at Sandton, South Africa, noting, amongst
other, progress made towards the faunching of negotiations for the COMESA-

EAG-SADC Tripartite Free Trade Area.

sumimit endorsed ihe pillars of ihe Tiipartite integration process as market

integration, infrastructure gevelopment and industrial davelopmeant.

Surmmit considerad the report of e gpaDC Mediator on Madagascar, His
Excellzncy Joaguim A. Chissano, former President of the Repubtic of
hat countiy 10

[RREEAS

ilozambique, noting the development of the roadmap for returning t

constitutional nofmaley.

The Summit commended His Excelisncy Joaguim A. Chisszno, former President
of the Republic of Mozambique, and SADC Mediaior on Madagascar jor his
gforts in bringing together the Malagasy stakeholders in the process of
reconciliation and finding & lasting solution for that couniry.

Summit reiterated the need for an all inclusive political process iowards finding a
lasting solution of the chalienges facing the couniry. In this ragard, Summit
mandated the SADC Chairperson, Chairperson of the SADC Organ on Politics,
Defence and Security Cooperation and SADC Mediator on Madagascar to, as
soon as possible, convene a meeting with all Malagasy stakeholders fo be held at

SADC Headquarters in Gaborone Botswana.

Summit expressed sympathy and solidarity with the members of the Angotan and

Namibian populations who have been adversely affected by the recent floods.



15, The Summit expressed its appreciation to the Government and People of the
Republic of Namibia for the warm hospitality extended fo all delegates and

facilities placed at their disposal that made this Summit a success

WINDHOEK, REFPUBLIC OF NAMIBIA
MAY 29, 2011
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1, Introduction
This report on the role, responsibilities and terms of reference of the SADC Tribunal was
commissioned by SADC in November 2010, A draft report was presented at the SADC
Member State Senior Officials Meeting in Swakopmund on 21 Feoruary 2011, and discussed
by the Senior Officials on 22 February 2011, This report, which takes into account the
responses of the Senior Officials, is presented to the SADC Member State Ministers of Justice

and Attorneys-General Meeting in Swakopmund on 14 and 15 April 2011,

This report is concernad with the legal framework of the SADC Tribunal, including the nature
of SADC law and its relationship with national law. lts object Is twofold: to provide an
analysis of the SADC fegal system and of the cole of the SADC Tribunal and the national
courts of the SADC Member States, and to make concrete recommendations directed at
improving the functioning and operation of the SADC Tribunal within this legal framework.
To this end, the report analyzes the legal instrumenis governing the SADC Tribunal,
especially the SADC Treaty, ihe SADC Tribunal Protocol and Rules of Procadure, and other
relzted instruments, as well as relevant national laws of the SADC Member States. This
analysis is based on primary and secondary legal sources as well as on an empirical exercise
involving questionnzires and intarviews with government officials, Tribunzl Members, and
key stakeholders. Insofar as the report seeks to identify best practice, it also takes inio
sccount the law and practice of other interrational tribunals, especially those in the regior.

rs concerning the practical functioning of the Tribunal which

There are a number of matie
he Tribunal, but which are not addressad here,

are critical to the practical efiectiveness of t
such as outreach and accessibility, infrastructure, case management and training. These
icsues arz largely outside the scope of this study, and have In any case been

Tt -

e oA

co_mprehensivefy addressed in various recent projects. The 5AD o

adopted a Strategic Planin December 2010, based on own Initiative studies on the practical
functicning of the Tribunal, and on a study conducted by GTZ on the institutional and
practical needs of the Tribunal; and the consultancy AGORA 2000 concluded a study on the
institutional capacity of the SADC Tribunal in December 2010.% There is no need to replicate
es, end this raport does not dezl with these issues,
al be given specific power to esiabiish {is

P T L. L
fipudiiar ac<

]

tha comprehensive work in these studt
except in one respect: (O recommend the Tribun
own ruies of procedure.

* sADC Tribunal, Strotegic Plan, December 2010; Ulrik Spiiid and Marian Nell, Study on the Southern African
Developrment Community (SADC) Tribuna! Copocity Needs Assessment (GTZ, October 2009); AGCRA '2000,

Deveioping the institutional Capacity of the SADC Tribunal — Final Repert and Annexes, Deacember 2010,



2.1 The noture of SADC law

In concluding the SADC Treaty, the SADC Miember States established a ‘Community’ under

international law, and a number of Community institutions with general and specific powers.
The norms set out in the SADC Treaty, in Protocols to the Treaty, in other instruments
concluded by SADC Member States in the framework of the Community, and in instruments
and other ‘acts’ adopted by SADC institutions in the exercise of their powers, have the status
of international law.? In short, SADC is an international organization, which is both governed
by international law and, within its powers, generates norms with the status of international
1aw. This basic fact is the starting peint for a consideration of the relationship between SADC
lsw and the national laws of the SADC Member States. '

o
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3
L

ztus) as 2 defenc

onal law, & Stat

-

The most important consequence of this is as follows: uncer interi
not rely on its national laws (including norms of constitutional st
violation of an international obligation.3 This means that, if 2 SADC Member State’s national
lzw violatas a SADC norm, that law must be brought into line with the SADC norm. In Gondo,
the SADC Tribunal held that section 5{2) of the State Lizbility Act of Zimbabwe wzs in breach
of the SADC Treaty in so far as it provided that State-owned property was immune from
execution, attachment or process to satisfy a judgment debt.* Zimbabwe then came under
an obiigation to revoke the SADC-inconsistent elements of this legislation. It may be noted
that, in this respect, the status of the national law is irrelevant. Parties to traaties may need
titutions to comnly with their international obligations: thus

o

miay
t0 3

]

to amend even their cons
ireland, France and Germany each amended their constitutions to comply with their EU

obligations.”

Two final points nead to be made. First, simply beczuse SADC law is, 83 a matier of
international law, capable of requiring changes to nationai laws, including constitutions,
does not mean that SADC law necessarily requires any change to nationzal laws. This all
sue. Second, the position expressed here is the
default rule could he changed by SADC Member

2 wilfred Jenks, The Proper Low of International Orgonisotions {Dobks Ferry, New York: Oczana Publications,
1362) at 3-4; C F Amerasinghe, Principles of the Institutional Law of internctional Organizations, 2nd ed
(Cambridge: CUP, 2008), 14-15. There are rare circumstances in which legal relations betwsen SADC and
individuals right be governed by national laws on contract, tort and property: of Finn Seyersted “Applicable
Law in Relations Between Intergovernmental Organizations and Private Parties’ {1967-11) 122 Receuil des Cours
427,
! amicle 27 of the Vienna Convention of the Law of Treaties; ¢i also Article 3 of the Internstional Law
Commission’s Articies on State Responsibility. In Pulp Mills {Argentino/Uruguoy) [2010] ICJ Rep (not yet
reported), 20 Apr 2010, para 121, the International Court described Article 27 as reflecting a ‘well-established
customary rule’. See also Gramero (HC 33/09) [2010) ZWHHC 1, in the context of Zimbabwe's obligations under

the SADC Treaty.
% Gondo, Case Mo SADC (T) 05/2008, 9 Dec 2010.
ST ¢ Hariley, The Foundations of European Low, 7™ ed (Oxford: QUP, 2010}, 258.



States to provide that SADC law is subject to the constitutions of the WMember States. But this

has not so far been done.

Observsiion 1

Al of SADC law s international law, and consequently binds SADC Member States

regardless of thelr national laws, including thelir constitutions.

2.2 The role of national courts
The foregoing censiderations do not tzke into account the fact that, under national law, 2
ower to reach any other cecision undar the faw by which it

national court may not have the p
an Supreme Court said this, in relation to the SADC

is bound. In £x parte CFU the Zimbabwe
Tribunah

The decisions of the Supreme Court are final. No appeal lies from the Supre
to any other Court. No appeal lies to the SADC Tribunal from the Supremse Court. The
decisions of the SADC Tribunal are at best persuasive but certainly not binding.

The SADC Tribunal has nct been domesticated by any municinal law and the
anjoys no legal staius in Zimbabwe. | believe the same obtains in 2l SADC States, that
is, that there is no right of appeal from tha South African Constitutional Court, the
Namibian Supreme Court, the Lesotho Supreme Couri, the Swazilznd Supreme Cour,
the Zambian Supreme Court and the Supreme Courts of other SADC countries to the

SADC Tribunal®

correct statement of the position of dommestic courts, &t least in the

. 5 State’s obligations under

This is most likely a
. . . Fom e ot 1 . o
jegal systems.’ BUT 1T 1S also irreievant 10 8

’
contexi of dualist
intarnational faw.”
indeed, by issuing a decision contrary 1o State’s international obligations, a national court
may itself, by that act, violate that cizte’s international obiigations,g This is because, under
internationzl law, 2 national court is considered to be an oigan of the State,'? just like the

)

.

® £x porie Commercial Farmers Union, Judgment No 5C 31/10 (Suprame Court of Zimbzbwe, 26 Nov 2010,
unreported), per Chidyausiku CJ, 14. A similar statement was made in Etheredge {2009) ZWHHC 1, although on
{in part) that the SADC Tribunal Protocotl did not have the intention of creating a tribunal

the confusing grounds
e courts in the subscribing countries. This is both irralevant and, at least in terms

which would be superior 10 th
of preliminary rulings, inaccurate: see below 2130,

? gee below at 16,

& gep also below at 22.

¢ pifference Relating to Immunity from Legel Process of o Special Ropporteur of the Commission on Human
Rights [1999] IC) Rep €2, para 62; thisis also 2 commonplace in WTO law. (n the £4, 2 Mamber Statels liable to
pay damages to an individual as a result of a final court ruling that manifestly violztes EU law: Case C-224/0%,
Kobler [2003] ECR 1-10239. The European Court of Human Rights has sanctioned States for the acts of their
courts that violatz human rights: ECtHR, Zulle, 28 March 2006 {delay).

W 4 riicle 4 of the ILC Articles on state Responsibility, reflecting customary international faw, states thet: "[tJhe
conduct of 2ny State organ shall be considered an act of thet State under international law, whether the organ



legislature and executive. Of course, a nstional court may be helpless, under national law, 10
avoid this situation. But the solution is for the State to ensure, if necessary by constitutional
amendment, that its national laws are consistent with its international obligations. This is @
perhaps radical consequence from a domestic perspective, but it is entirely normal in
international law — it is, in fact, the usual conseguence of entering into international tegal

obligations.

Observation Z
SADC Member State netional courts are organs of the State. Conssquently, if a SADC
narmper State national court makes a decision unds 2 : 15 inconsisiant with
SADC law, the SADL Rember State violates SAD . Furtharmore, it follows from
that, If the aztional court is unahle, under national |
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Observation 1
alzzrnative decision, it Is for ¢
nacassary, its ~onesitution, info line with SADC faw,
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9.2 Humanrighis in SAUCIOW

in Campbell the SADC Tribunal determined that Article Alg) and Article 5(2) of the SADC

Treaty required SADC Member States to comply with human rights, democracy znd the rule

of law,* and in Gondo the Tribunal added that Article 5(1) of the SADC Treaty was to the

2 This section discusses these provisions, and considers the proposition that @

- i
same efract.
into the

spacific human rights instrument be incorporaied, either expressly or by reference,
SADC Treaty.

e
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i articlz 4fc) of the SRDL vEayy
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article 4[c) of the SADC Treaty states that "SADC and its Meamber Siaies
=ccordance with the following principies: ... human rights, damocracy end the
The verbal phrase ('shall act’) is in the usual langusge of abligations, and the object of the
sentence (‘in accordance with the following principles ../} is clearly defined. On its face,

Article Alc) therefore constitutes a binding obligation.

A number of objections have been raised against this view. The first is that the norms
referred to are described as ‘principles’, and are sherefore of non-binding effect. 1t s
doubtful whether such a distinction between ‘principtes’ and ‘riles’ can be drawn, even asa

exarcises legislative, executive, judicial or any other functions, whatever pesition it holds in the organisation of
the State, and whatever its character as an organ of the central government or of a tarsitorial unit of the State.’
* compbell, SADC (T} Case No 2/2007 [2007] SADCT 1, 13 Dec 2007.

L ando, above atn 4. In Compbell, ivid, the Court slso found a violztion of Article 6(1) of the SADC Treaty (at
26-27) but did not repeal this finding in the cperative part of the decision.



matter of legal theory,13 iot alone in the more precise context of legal instruments. in any
case, this objection ignores the Jongstanding usage in international law of the term
‘nrinciples’ to refer to binding obligations, For example, Article 38(1){c) of the IC) Statuie
mandates the international Court to apply 'the general principies of law recognized by
civilized nations’. For the same reason, it is irrelevant that the ftitle of Article 4 is also

‘Principles’.

A related objection is to the affect that the ‘principles’ referred to here (‘the .. principles of
human rights, democracy and the rule of law'} are not susceptible of chjective
determination, and are consequently non-justiciable, This is not tenable, as can be seen from
the judgment of the Grand Chamber of the European Court of Justice in Kadi. Articie 6(1) of
the EU Treaty, as in force at the relevant time, stated that “the Union is founded on the
principles of liberty, democracy, respect for human rights and fundamental freedoms, and
the rule of law, principies which are common to the Member States’, The Court referred to
other treaty provisions suthorizing certain measures and continued as follows: ‘[these
provisions cannot, however, be understood to authorise any derogaticn from the principlas

rmentsl freedoms enshrined in

r

of liberty, demacracy and respect for human rignts and fundaim
s held to be invalid.

Article 6{1) EU as a foundation of the Union.’* The measures we

it goes without saying that a simple reference 10 the principles of ‘humen rignts’ s

sufficiently clear to be interpreted and applied by any tribunal, especially when read in the
L

o i 2

o~ —
il

iight of more datailed applicable numan rights norms. o]
orinciples of ‘democracy’ 2nd ‘the rule of law’. The principle of 'democrac ' has

by the EY Court of First Instance:” &t its most fundamantzl, it can be seen as an exnrassion
of Article 3 of Protocol 1 of the European Convention of Human Rights, which states that the
partizs ‘undertake 10 hold frez slections at reasonable intervals by secret ballot, under
conditions which will ensure the #rez expression of the opinion of the people in the choice of
the lagisiature’.17 As to the ‘the rule of law’, In Katabazi the EAC Court held that ‘the
intervention by the armed security 2gents of Uganda to pravent the execution of a lawiul
Court order violated the principle of the rule of law and consequently contravenad the
Treaty’ .’ in sum, each of the principles mentioned in Articie 4(¢) has been interpreted and

applied by tribunals in specific casas, and the jurisprudence of the SADC Tribunal on these

nything other than routine,

R R e Tt s ] + L A -~
natters cannot e seen 83 8nyt

vy the seinig

}

13 kanald Dwerkin used the exampie of Riggs v Palmer 115 NY 506 {1889} to demonstrate that a principle could
override a rule: Law's Empire Icambridge, MA: Yarvard University Press, 1986), 20.

1 | ined Cases C-402/05P and C-415/05P, Kadi [2008] 1-6351, para 303.

15 (n this, see below at Section 3.4.
16 Cace T.222/99, Martinez {1999] ECR 1-3357. The Court held against the applicant, but this was on the facts of
the case, not because the principle of democracy was not capable of objective determinstion.

7 5o fatthews (1929) 28 EHRR 361
¥ potebozi [2007] EAC 3.

10



Indeterminacy of ‘principles’ in Article 4 of the SADC Treaty

A somewhat different objection is that, whatever the ‘nrinciples of human rights, democracy
and the rule of law’ might be capable of meaning in other instruments, the context of Article
4{c) shows that these principles were not, in this case, intended to have legal effect. It is
important to point out that this argument is not based on the ‘bindingness’ of the language
used to indicate whether there is an obligation: as mentioned, this language is entirely
binding. Rather, the argument is that the other ‘principles’ referenced in Article 4 are not
capable of objective determination, and therefore neither are the principles in Ar
These are the principles of ‘sovereign equality of all Member States; solidarity, peace and
security; equity, balance and mutual benefit: and peaceful settlement of disputes’.

ticle 4{c}.

There are two responses to this objection. The first is that the argument suifers from a non
even if it were true that the other principles were not capable of objective

sequitur:
Article 4{c) are not capable of

datermination, it does not follow that the principles in
objective determination. Indeed, one might even make the opposite cleim, that it the
principles in Article 4{c} are determinate norms, so too must be the othar norms in Article 4.
But aside from this, it bears noting that, in international law as in national faw, courts and
tribunals never fail to apply norms simply because they are expressad at a level of generality.
Inde=d, in the South West Africa Cases, the International Court of Justice had no difficulty in
deciding that a casa could be heard involving the guestion whether various laws and
regulations promoted the ‘material and moral weil-being and the social progress of the
inhabitants’ of a mandated territory.19 More generally, it is well established that zn
international court or tribunzl will not refuse to adjudicate by declaring 2 non figuet ('the la

3

. 2
is unclear').™

Thus, while it is not necessarily possible to state what ‘human rights’, ‘democracy’ or ‘the
rule of law’ might mean in the abstract, this does not mean that these norms cannot be
interpreted and applled in zny given cass. In sum, there is no rezson to aoubt the
correctness of the rulings in Cempbell and Gondo that Article 4{c) of the SADC Treaty

constitutes an obligation binding on the SADC Member States.
Relavanes of Kéita and Katobazf

it has been suggested that the foregoing conclusions are contradicted by the cases of Kéito
in the ECOWAS Court and Kotabazi in the EAC Court. However, for different reasons, this is
not the case. In Kéito, the ECOWAS Court declined to exercise jurisdiction over a matter
because the matter had alraady come before a national court.” This ruling, which is in any
case of dubious merit,”? is inapplicable to the SADC Tribunal, where it is clear, inter olig, frem

13 south West Africa Coses (Ethiopia/South Africo; Liberia/South Africo) (Prefiminary Objections) [1962] 1Ci Rep
319, See also Judge Jessup (Sep Op), 428-9; but contre Judgss Spender and Fitzmaurice {Joint Diss Op}, 466-7.

20 43 | auterpacht, ‘Some Observations on the prohibition of “Non Liquet” and the Completeness of the Law” in
EM van Asheck et al (eds), Symboloe Verzijl {The Hague: Nijhoff, 1958), 196-221.

* ksitg, ECOWAS Case No EC\&’/CCI/APP}QS/OE, unreported, 22 Mer 2007, para 30,

2 cor criticism, see Selomon Ehobrah, ‘Litlgating Human Rights Before Sub-Regional Courts in Africa: Prospects

and Challenges’ (2009) 17 African journal of Intarnational and Comparative Lsw 79, 99-100 and "Critical lssues

11



the rule on exhaustion of local remedies, that jurisdiction exists in these cases. Kéita is
therefore irrelevant to the gquestion at icsue. Kaotabozi, by contrast, is relevant, but iis
meaning is not what has been claimed.® This case concerned two articles concarning the
jurisdiction of the EAC Court. Article 27{1) stated that ‘t}he Court shall initially have
jurisdiction over the interpretation and application of this Treaty’, while Article 27(2), which
has no counterpart in the SADC Treaty or SADC Tribunal Protocol, stated that ‘Tt]he Court
shall have such other original, appeliate, human rights and other jurisdiction as will be
determined by the Council at a suitable subsequent date. To this end, the Partner States
shalt conclude a protocol to operationalise the extended jurisdiction.” The EAC Court held
that despite its plenary grant of jurisdiction in Article 27(1), the effect of Article 27(2) was
thet it lacked jurisdiction with respect 10 human rights until the conclusion of the protocol
foreseen in that provision.24 However, the Court also held that it had jurisdiction with
respect to the principle of the rule of law, referred to in the Treaty, and not covered by the
exclusion in Article 27(2) of the EAC Treaty.” In other words, Katabezi does not undermine

Camphell; to the contrary, It suppores it.

i

4. Article 6{2) of the SADC Traayy

Article 6(2) of the SADC Treaty is another provision on human rights. It states:

SADC 2nd Member States shall net discriminate agzainst any
2

gonder, raligion, political viaws, race, ethnic arigin, culi

There is simply no plausible way of reading this as anything but as a fully effective obligation
in its own express and — &iter decades of international jurisprudence on the point - well
understood terms. The ruling of the SADC Tribunal to this effect in Cempbell cannot be

faulted.

=i

i, Article 8{1) of the SADC Tresty

The case of Article 6(1) of the SADC Treaty, applied by the SADC Tribunal in Gondo, is more

paray

. [P . .
complu:ated.2 This provision states:

Member States undertake to aaopt adequate measuras to promote the zcnisvement
of the objectives of SADC, and shall refrain from taking
jeopardise the sustenance of its principles, the achievement
implementation of the provisions of this Treaty.

ny measure likely to

2
of its objeciives and the

As with Article 4(c), the language used in this provision is that of binding cbligations:
Member States inter afia ‘shall refrain’ from taking certain measures. However, the difficulty

in the Human Rights Mandate of the ECOWAS Court of Justice’ {2010} 54 Journal of African Law %, 14-15
{referring to this a5 an ‘ostrich approach’}.

B patabasi, above at n 18,

% ibid, a2t 15.

% ibid, st 16 ff.

¥ sondo, above atn 4.

SDEEEE



is determining whether these measures are sufficiently well defined to be capable of
objective determination, and therefere justiciable. The prohibited measures are, firstly,
those that are ‘likely to jeonardise the sustenance of [SADC's) principles’; second, those that
are likely to jeopardise the achievement of [SADC's] objectives, and thirdly those that are
likely to jeopardise the implementation of the provisions of [the SADC] Treaty’.

As mentioned, courts will not decline to hear a case on the basis that norms are expressed at
a level of generality. At the same time, it may be difficult for a plaintiit to dermonstrate that a
measure is jeopardising the achievement of some of SADC’s objectives, such as, for exa mple,
‘promot[ing]} self-sustaining development on the basis of collective self-reliance, and the
interdependznce of Member States’ (Article 5{1)(d)). More specifically, insofar as Article 6(1)
references the principles in Article 4{c}, this provision establishes a clear benchmark czpable
of objective determinstion. Whether it can be demonstrated that any given measure ‘is
likely to jeopardize the sustenance’ of these principles is another matter, but it is certainly
possibile, and the finding on this point in Gondo appears bevond ranyoach,

fv. Othzr SADC Protocois and instrurnents

A number of the SADC instruments deat with human rights, most obviously the Protocol on
Gender and Development (rot yet in force), the Protocel on Health, and the Charter of
Fundamental Social Rights in SADC, but also others. These may not all be applicable to 2ll

ADC Member Stetes, nor of the same legel status. However, to the extznt that they ars
applicable (on which see the next section), they constitute relevant context for the

interpretation of the core reverences to human rights in Article £{¢), Article 6(1) and Article

6(2} of the SADC Treaty.

v, Imolicziions of 2 spacific raferencs to 2 humen slzhts instrumens
g

Respondents to this study have difiered on whether it would be desirable for s specific
reference to be made to & human rights instrument, so that more definition can be given to
the human rights provisions of the SADC Treaty. Some argue in favour, on the grounds of
precision, while others consider this unnecessary, on the grounds that the interpretation of a

treaty norm is a judicial and net an executive function,

It nay be observed that, if the proposal is to make 3 referance to instruments that are
already binding on all SADC Member States, such as the Intarnationat Covenant on Civil and
Political Rights or the African Charter on Human and Peoples’ Rights (ACHPR),Y there is
nothing to be gained by including such a reference, insofar as cases involving the Member

States are concerned. Such instruments are already relevant context for the interpretation

?7 |CCPR; ACHPR: Angola (16 Jan 1992; 9 Oct 1990); Botswana (8 Sep 2000; 22 Jul 1986); DRC (1 Nov 1976; 28
Jul 1987}; Lesotho (3 Sep 1992; 27 Feb 1992); Madagascar (21 Jun 1971; 19 Mar 1992); Malawi (22 Dec 19%3;
23 Feb 1290); Mauritius (12 Dec 1973; 1 Jul 1882); Mozambigue {21 Jul 1993; 7 Mar 1950); Namibia (28 Nov
~ 1954; 16 Sep 1992); Seychelles (5 May 1292; 30 Apr 1932); South Africz (10 Dec 1998; 9 jui 1896); Swaziland

(26 Mar 2004; 9 Oct 1835); Tanzania {11 Jun 1876; S Mar 1984); Zembiz (10 Apr 1994; 2 Feb 1984); Zimbabwe
(13 May 1991; 12 Jun 1986): htto://treaties.un.cra/doc/Publication/MTDSG/Volume%20l/Chaoter% 20N /iv-
4 .en.odf and htto://www.achor.ore/enelish/ratifications/ratification aifrican®20charter. pdf.
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i the SADC Treaty. This follows from the customary rule reflected in
Law of Treaties, according to which a fribunal is
required to interpret treaty norms in fight of their ordinary meaning and context, taking info
sccount ‘relevant rules of international law applicable in the relstions between the
par‘ties’.28 in addition, as will be discussed further below, the SADC Tribunal has the power
under Article 21i{b) of the SADC Tribunal Protocol, to ‘develop its own Community
jurisprudence having regard to applicable treaties, general principles and rules of public
international law and any rules and principles of the law of Member States’. In sum, these
human rights instruments, and no doubt others as well, are in this way zalready de jocto

incorporated into the SADC Treaty.

of the norms set out i
Article 31 of the Vienna Convention on the

it is of course true that there may be some legal effect to the sddition of a referance to an
instrument, or to specific norms, which are not binding on alt SADC Member States, There is
na legal obstacle to aoing so. The problem in this respect is different: it seams inappropriate
that 3 SADC hMember State that is not already bound by such norms directly should egree to
he bound by these nerms indirectly by incorporating them into the SADC Treaty.’

Ohservation 3

The SADC Tribunal has the power fo interpret the SADC Treaty in light of human rights
treaties binding on the SADC siamber States, and to this eytent there is nothing fo be
gained by amending the SADC Treaty to Include a reference to any such human rights

treaties,

* the ‘panies, for this purpose, may be taken to mean the parties to the SAEDC Treaty.
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24 SADClawas national law

Articie 6(5) of the SADC Treaty imposes a particular obligation on SADC Wiember States. It

provides that:

NMember States shall take all necessary steps to accord this Treaty the force of national

law,

This armounts to an obligation on Member States to ensure that the norms in the SADC
Trealy are enforceable in the domestic fegal order in the same way as national norms.
Nonetheless, it raises a number of further issues.

i, Norms capable of being enforced at the domestic [evel

i the first olzce, it must be noted that, necessarily, this obligation applies only to norms

¥
capable of being snforced in a domestic legal system. Tzking s 2 guide EU faw, whara this
issue has been the subject of a decades-long jurisprudence, it may be szid that these norms

are those thst are unconditional and precise, and not requiring any further legislative or

administrative implenmentation.29
ii. Norms in the SADC ‘Treaty’

A further question concerns the meaning of the SADC 'Treaty’ which must be given the force
of national law under Artictz 6(5). Article 1 of the SADC Treaty defines the ‘Treaty' es ‘this
Treaty establishing SADC and includes any amendment hereto’. It is open to guestion
whether the other SADC norms over which the Tribunal exercises jurisdiction under Article
14{b) of the SADC Tribunal Protocol (which includes Protocols, other instruments adopted by
54DC, and the acts of SADC institutions) are zlso to be given the force of national law.

3]

Howevar, there is an enswer in qule 75 of the Rulss of Procedure, which expancs on th

preliminary rulings procedure, and which is an integral part of the SADC Trezty.”” By
definition, the preliminary rulings procedura is restricted to SADC norms that have the force
of national law, which is to say, those ceferred to in Article 6(5) of the SADC Tresty. It is in
this respect relevant that Rule 75 states that the preliminary rulings procedure applies to
‘question[s] concerning the spplication or interpretation of the Treaty or its Protocols,
directives and decisions of the Community or its Institutions’. To read the referance in Article

Colar

6{5) of the SADC Treaty in a more mited way would be to render Rule 75 largely redundant:

such an interpretation must be rejected.

2 The laading case is Case C-26/62, Van Gend en Loos {1963) ECR 1.
2 The SADC Tribunal Rules of Procedure are an integral part of the SADC Tribunal Protocal {by Articie 23 of the
protocol), and therefore also an integral part of the SADC Treaty {by Articie 16(2) of the SADC Treaty).
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