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The applicants have approached this court by a notice of motion

seeking an order in the following terms:-

a)

b}

d)

€)

Declaring the decision of the Minister of Labour and Home
Affairs to refuse the reg’istratidn of LEGABIBO to be in
contravention of Section 3 of the Constitution of the Republic
of Botswana in so far as the said decision denies the
applicants equal prot,cc’rion_ of the law;

Declaring the decisiont of the Minister of Labour and Home
Affairs to refuse to register LEGABIBO to be ini contravention
of Section 12 of the Constitution of the Republic of Batswana
in so far as the said decision has the effect of hindering the
applicants in their enjoyment of their freedom of expression;

Declarisig the decision of the Mihister of Labour and Home
Affairs to refuse the re_gist-?ﬁon of LEGABIBO to be in,
contravention of Section 1§ of the Constitution of the
Republic of Botswana in so far as the said decision has the
efféct of hindering the applicants in their ;f:aedom\ato
assemble and associate;

Declaring the decision. of the Minister of Labour and Home
Affairs to refuse the registration of LEGABIBO to be in
contravention of Section 15 of the Constitution of the
Republic of Botswana in so far as the said decision is
discriminatory in itself and in its effect, against the
applicants, based wholly or mainly on sexual oriéntaticn of
the majority of the applicants;

Setting aside the decision of the Minister of Home Affairs;
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3.

)  Declaring that the applicants are entitled to assemble and
associate under the namd afid style Lesbian’s Gays and
Bisexuals of Botswana (LEGABIBOJ registered as a society.

' support of this application.

The application i supported by the founding affidavit of the st
applicant Thuto Remmoge. The rest of the applicants totaling 19
in all, bave deponed to supporting of cénfirmatory affidavits in

BACKGROUND

This application is a sequel ta the decision of the Homourable
Minister of Labour and Home Affairs to uphold the decision of the
Efmctor of the Department of Civil arid National Registration
rejecting the applicants’ application .to'regi_ster an organization by
the name of Lesbians, Gays and Bisexuals of Botswana

(LEGABIBOY.

The chronology of everts ’leading to this application is best
captured in the founding affidavit of the 1% applicant and [ can do
no bétter than summarise it hereunder as follows:

g On the 16t February 2012, the applicants filed an

application for registration of ' LEGABIBO which is an
acronym for Lesbians, Gays and Bisexuals of Botswana;




b)

d)

By =z letter dated 12% March 2012, the Direcior of the
Department of Civil and National Registration rejected the
application for registration on the grounds that Botswana’s
constitution does not recognize homosexuals and that the
ication would viglate Section 7{2)(a) of the Societies Act;

On the 12% April 2012, the applicants submitted an appeal
against the administrative decision of the Director;

Ot the 5™ Qetober 2012 the Pefmanent Secretary of the
Ministry of Labour and Home Affdairs communicated the
decision of the Minister of Labour snd Home Affairs to
uphold the decision of the Director rejecting the application
for registration; '

In response to the filing of further grounds of appeal by the
applicants’ attorneys, the Permanent Secretary reaffirmed
thie Minister’s éarlier décision on the 12th November 2012;

On the 14t December 2012, tht applicarits gave nctice to
the Attorney General of their intention to commenee
proceedings in the High Court. Consequently the application
herein was accordingly filed on the 25t March 2014 seeking
the orders sought in terms of the notice of nintioq.

The application is apposed and the relevant Minister, viz, the

Honourable Minister of Labour and Home Affairs, Mr. Edwin

Batshu has filed an arnswering affidavit in respect of which he

opposés this application, The affidavit admits to the chronology of

events leading to this application as averred to by the applicants.




6.

7.

Basically his affidayit is to the effect that although the applicants
are entitled to constitutional pmtectmn under Bections 3,7,12,13
and 15 of the Constitution, limitationt of thesé rights under 7(2)(a)
of the Societies Act was justifisble in the instant case.

The documentation relating to this application bear all the
hatimarks of a review application, However, when the mater came
for-argument Dr. Dow for the applicarits insisted that this was a
Sestion 18 application. Qut of abundance of caution, I will leave
nothitig to chance and ensure that the applicétim is examined
from the perspective of a review application as well as a

conistitutiondl apjlicatioi under Section 18. The common law

ety of Judicial Review of Administrative Decisions has long
been part of the law of this country. The rarmedy erables the
courts te control excess iri the exercise of administrative powers by
officials empowereéd ta - fake such decisions. Thus in
PRAL {2003] 1 BLR 591 it was

"Review of Administrative or Executive action taken in
pursuance of a power entrusted to an official by a statute
is a most useful and quick process of control by the
courts of excess in the exervise of that power. It is now
recognized that the coutts will review atid interfare with
such actions ifi thesé citeumstances: FPlrst, whéfe the
decision maker acts illegally, contrary to the statite
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empowering him to act; secondly, when the decision
made ia grossly unreasonable to the extend that a review
court can only say that no person acting reasonably
could ever come to that decision ~ in ather words, when
the review court comes to the .conclusion that the
decision maker was irrational, Thirdly, where it is shown
that the decision maker acted. unprocédursily and the
decision making process is unfair.”

It is now settled that judicial review is not concerned with the
decision. per se, but the process through which the decision was
made. The test is whether the decision made was sa outrageous in
its defiarice of logic or of accepted moral standards that no sensible
person Who'appiife,ti_ his mind to the question to be deé—ided couid

have arrived at it. {see, RAPHATHELA's cas supra).

In the case of HOME DEFENDERS SPORTING CLUB v

BOTSWANA FOOTBALL ASSOCIATION (2005} 1 BLR 400 at 403

C-E, Lesetedi J (as he then was) stated that—

“The mow accepted ’au.thar.it_y of the courts power to
review a decision for unreasonableness, an authority
heavily relied upon by the applicant, is the case of

Associated Provincial Picture Housea Itd v
Wedn shury Cor; oration [1948] 1 ICB 223(65]; ‘Ih

with the exqmse of 2 dlscreuon for unreasonableness
only when the authority has come to a conclusion so
unreasonable that no reasonablé authority could ever
have come to if. The fest is often reférred to as the
Wednesbury test. The learned authors A Bradley and
KD. Ewing in their work “Constitutional and
Administrative Law” (11th ed) at p678 in discussing the
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_abuge of the discretionary power, gre of the view that
unreasonsbleness as & ground of review is closely felated
to othei giounds of review suchk as irrelevant
congiderations, ithproper purposes and error of law.*

In determining whether the decision compiained of was reviewable,
it is important to first exaittine the law governing the registration of

societies. Societies in this country are registered under the

‘Saeicties Act (CAP 18:01) Laws of Hotswana. Section 6(1) of the

Act provides that -

“Every local society shall, in the manner prescribed and
within 28 days of the formation thereof or of the adoption
thereby of & constitution of of rules, regulations and
hyelaws, make an application te the Registrar for

stration or exemption from, registration under this
Act. In terms of subsection 2{a] thereof, and subject to
subsections 7 and 11{7} "upon application being made by
a local society for registration under this Act, the
Registrar shall register the Soclety.”

The Registrar is empowered to refuse to register a society by
Section 7(2) of the Act under certain specified conditions listed
under subparagraphs (a)-(h) thereof. Of particular interest to this
application is 7(2)a) which constitutes one of the two grounds
forming the basis of the Registrar’s refusadl to register LEGABIBO.
The other ground was that the Constitistion of Botswana does not

recognize homiosexuals,




12,

13.

14.

15.

Section 7(2){a) provides that ~

“The Registrar shall refuse fo register and shall not
exempt from registration a local society where ~ it appears
to him that any of the objects of the Society is, or is likely
to be used for any unlawful purpose or any purpose
prcjudlczal to, or xncompauble with ‘peace, welfare or good
order in Botswana.”

Before inquiring into the accuracy of the statement “The
Constitution of Botswana does not recognize homosexual,” 1 will
proceed to examine the “objects” of the Saciety to ascertain if same
are or canu rightly be viewed as being “likely to or be used fgr' any
unlawful purpose or any purpose prejudicial to or incompatible

with peace, welfare or good order in Botswana.”

The objectives of LEGABIBO are listed under Article 4 of its
Constitution, I must perhaps point out that the said Constitution
formed part of the documentanon accompanying the application

for registration and the Registrar can quite properly be presumed

to have perused it before coming to the conclision that the society

offended against Seotion 7(2)(a) of the Act.

Thie said objectives are listed as follows:~




347. I

52

To integrate a legal, cthical and human rights
dimension into the response to the sexual,
reproductdve and health rights of all people without
discrimination on any basis whatsoever;

‘I""o strengthen the parﬁmpatian of I.asbian, Gay and

4.3

44

4.5

4.6

4.7

4.8

att a;n mtcmaﬁonal lem:l

£

Ta assist in Pmmoting and mgﬁurayng networking
amongat NGO's and in with. 1 .
and/or ohjectives 3o as to facilitete joint initiatives
at solving problems;

‘I‘a pmote d culture of self-reliance and encourage
X participation from LEGABIBO members

and the commumty'

'l‘o Gaz;ty eut paiineal lﬁbbying far aqtm rights arid

To act on behalf of and to represent lesbian, gay and

' h:aexual _ people in. Botswana generally and

To support public health intérests by eatablishing
gn environment that enablea legbians, gays and
bisexual people to protect themselves and others
from; violation of their basie human rights;

To advocate for the establishment of a legal
framework to reach those in society that are legally

ati¢ secially marginglized such as lesbians, gays
and bisexuals;

4.10(sic) - To educate the gencral public on issues of

humari ﬁghtﬁ within the context of sexuality
itate the creation of stakeholder
forums naﬁanany to asdist in the
dissemination of informatién;

411 Ta research thé human rights situation of leshians,
gays dnd bisexual people in Botawana and to

network with stakeholders in the region in order to

e ey i



18,

17:

18,

19.

establish and maintain a response to human rights
and legal challenges.”

I do not consider it necessary to reproduce the entire Constitution
of LEGABIBO. It does not differ materially from Constitutions
govérning other societies. For example, it contains clauses dealing
with membership, office bearers, meetitigs etc which are general or
standard provisions found in the Constitution of any other society
and I will praceed from the presumption that these did not inform

the Minister’s or the Director’s decision to refuse the registration:

It is the objectives which distinguish one society from another and
it was on the basis of the objectives that the Minister as well as the
Director based their decision to refuse to acw%c to the application

for registration of LEGABIBQ.

I have read and re-read the above objectives with a view to finding
out if any of them offends against Section 7(2)(a) of the Societies
Act. In other words I have examined each objective with the
primary aim of determining whether any one or ail of them is or are
“likely to be used for any unlawful purpose or any purpose
prejudicial to, or incempatible with peace, welfare and good order

in BOtswanaf'

All of these objectives appear to me to be quite harmiess and in

fact promate good values such as the promotion of a culture of

10
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self-reliance, {Article 4.4), promotion of huran rights of all people

[

without discrimination (4.1}, support of public health interest of
members and education of the general public on issues of human

rights ete. [ have taken a few of these ohjectives randomly to

m arrmamry s = g

20.

21.

demonsirate that ex focis, they do not offerid agaifist Section
7{2)(a) of the Societies Act.

However, I have thought it worthwhile to pick out Artiéle 4.5 for a
closer examination because it is prebably the on# which infidenced
the authoritieg to refuse the regigtration of the soclety. The article
provides as follaws -

‘To ecarry out political lobhbying for equal rights and
decrimiinalization of same sex relationships.”

There is inherently nothing sinister or unlawful about the process of
lobliying or advdcacy. It is in fact common in many demoeratic
eountries that lobby groups for various courses operate freely and

lawfully for courses, such as: disériminalisation of abortion in

i a

certain circurstances, decr lisation of consumption of drugs
{such as Marijuana) decriminalisation of prostitution. Such lobby
groups” basic aim is to campaign of persuade the powers that be o
emibark on Iere reforing that would make # possible for a

partisular conduct to be lawfyl,

11




22. Advocacy for legisiative reforms need not only be about

23.

24,

decriminalization, it may also be about for example, putting in place
laws to protect the eénvironmert, minority languages and culture,
marginalized groups, endangered species etc. Registering a society
for the purposes of lobbying for legislative reforms to make same sex
sexual relationships legal is therefore not a crime, néither does it
give any appearance of being “likely to be used for any unlawful
purpose, nor prejudicial to, or incompatible mth peace, welfare and

good order in Botswana.”

What would clearly offend against the said section, is to engage in
objectives some meanings that are not justified by the words used in
these objectives. The applicatioris by LEGABIBO is not for the
registration of their society for the purposes of having same sex
relationships but rather for agitating for legislative reforms so that

same sex relationships would be decriminalized. In a democratic

society asking for a particular law to be changed is not a crime,

neither i it incompatible with ‘peace welfare and good order.

4

The other ground for refusing the registration was that the

Constitution does not recognize homosexuals. This asserfion
unfortunately is not correct. There is no provision of Botswana
Constitution that expressly states that it does not recognize

homosexuals.  Likewise, ther¢ is no provision in the same

12
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éonstitution that says that it recognizes heterosexuals, It is not
clear what the Director interided to commuricate by this claim. A
homosexual according to Shorter Oxford Dictionary, is person who

is sexually atiracted to people of his or her own sex. It is not &

25.

26.

crime for one to be attracted to people of one’s own sex and this has

nothing to do with the Constitution.

It may be that engaging in homosexzual activity is outlawed. But if I
were to tise dn examiple of one born left handed; if it was a crime to
write with a left hand, such a person would not he punished for
heing left handed but for writing with a left hand just as a gay
person would nat be punished for being gay but rather for engaging

The decision td refuse to registm; the society was therefore clearly
wrong because it was baged on the mMﬁon that its objectives
were to engage in homosextial reélationships when a3 a matter of
fact, the objectives were inter alia, to lobby for legislative reforms to
make it lawhul to so engage In my opinion there is a world of
difference betweeén engaging m. a prohibited conduct and lobbying
for that conduct to be decriminalized. The fifst oneé is unlawful
whilst the latter is not. This then means that the Director refused to
register a society whose objective was ta engage in 8 lawful exercise
of amongst others lobbying for Iégislative teforms and dissemination

of information on matters such as health issues to its members.

13




27.

28.

reviewed and set aside,

Section 3 of the Constitution.

The said section provides as follows:~

“Whereas every person in Botswana is entitled to the
fundamental rights and freedoms of the individual, that is to
say the right whatever his or her race, place of origin,
political opinions, colour, creed or sex, but subject to respect
for the rights and freedom of others and for the public
interest to each and all of the following namely —

a) life, liberty, security of the ﬁeman and the protection of
the law;

bj freedom of conscience, of expression and assemibly and
association; and .

c) protection for the privacy of his or her home and other
property and from deprivation of property without
compensation,

the pravision of this Chapter shall have effest for the purpose
affording protection to those rights-and freedoths subject to
such limitations of that protection ag are contained in those
provisions, being limitations designed to ensure that the
enjoyment of the said rights and freedoms by any individual
does not prejudice the rights and freedoms of others or the
public interest.”

The decision to reject the application for registration was in the light

of the abave groasly unreasonable and at common law stoad to be

I will however proceed to deal with this case purely as Section 18
application. 1 will not recite the said section now but will do sg later
in my judgment when T deal with the .réspandent’s case. The first
constitutional violation that the rejection of the application to

register the society is alleged to have occasioned is in respect of

14
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29, The constitution is the supreme law of the land and any
administrative Acts that contravens any of its provisions are legally
irivalid. It is now an accepted norm that constifiitional provisions
that protect rights of individuals should be given a broad and

generous interpretation whilst those limiting fundamental rights
should be given a nartow and restrictive readinig. Herice in

A1 1982(2) 124 at 184 Kentridge JA

*A constitution such as the Constitution of Botswana,
cmhédymg fundamernital rights, shauld as far as language
permit he given a broad constrttction. Constittitional rights
conifirred without express Hmitation shoiild not be cut
dowm by reading implicit restrictions into them —--.7

30. The words of Amissah JP (as he then wasg} in the famous case of

W [1997]) BLR 119 at 131 come to mind
where after reviewing autherities from various jurisdictions stated -

“In my view these staternerits of learnied Judges who have
bad decasion to grapple with the problem af constitutional
mﬁefpret&tiﬁn capture the spirit of the document they had to
interpret, and [ find them apposite in considering the
provigions of the Botswang Cm 1 which we are now
asked to construe. The lessons they teach us are that the
very nature of the constitution requires that a broad and
generous approach be adopted in the mtemretatmn of its
provisiois, that all theé elevaiit previ . beating (-3
subjeet for hitérpretation be considered - W
in order to cﬁ'ectthzobjecti\'ﬂufﬂwconaﬁmhm and that
where rights and freedoms are conferred on persons by the
constitutions, derogations from such rights and freedoms
should be narrowly or stéictly cofigtrued.”

15




31.

32.

33.

I will now apply the above principles to the question before court
which is whether refusal fo register LEGABIBQ violates the

applicants’ right in terms of Section 3 of the Constitution.

Section 3 of the Constitution rcprqducgc'f above refers to all *personis
in Botswana®* and since members of LEGABIBO are also *persctis”
albeif with different sexual orientation, it is difficult to imagine that
they are not included in ﬁhe phrase “all persons” as contained in the
above pravision. If the framers of the.lconatitu.tion intended that
they should be excluded from the enjoyment of those fundamental
rights and freedoms I am ‘certain that they would have done so0 in
clear terms. Consequently, to hold that gay people are excluded
from the enfqyment of the ﬁmdamt:;ltal rights and freedoms
conferred on “all persons® would amount to cutting down on the
scope of such rights by reading into the above provision implicit
restrictions cen&ary to accepted cannons of constitutional
interpretation. }

It must be understood as [ have postulated earlier; that being
homosexual is fiot a crime in Botswana. neither is being bisexual.
As I' said there is a distinction between lobbying for legal reforms or
legislative changes to decriminalize an act and actually engaging in
such an act.” Conducting a lobby, (sometimes called advocacy) for

legislative reforms.to decriminalize homesexuality is lawful unless

16
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perhaps carried out by vielent or unlawful means whereas engrging
in the prohibited act is unlawful

34, Advecacy or lobbying is pretected by the right to freedom of

that. denyiog people whose sexual orientation is not a crihe in

Botswana the right to register a society for the purposes of lawfully

carrying out adwocacy for inte
homossxiality is & clear violation of their conatitutional right to

freedom of expression, assembly and association contrary to Section
3 of the Canstitution, |

35, Sectionis 12 and 13 of the Constitution aremtqrcantmal with, and
seemn to amplify thé fundamental rights protected by Section 3 of the

samie cong@fution. It is therefore not surprising that the rights

pirotscted by these provisions seems to be intérrelsted such that
viglation of rights pratected by any of them will ipsa facto impinge
on the rights protected by Section 3.

36. Fotexample, Section 12(1) provides that:-

“Except wfth his of hetf &wn consent, o person shalt be
hindered in the enjoyment of his or her freedom of
mdm, that is to say, freedom to hold epinion without
interference, freedom to receive idess and information
mﬂmnt wterference, freedom fo communicate ideas and

ation without interference {(whisther communication to
be the public generally of to any person or class of persans)
and frepdom from inteérference 'with his or her own
correspondence.”

17




37. There are of course limitations placed on these rights in particular

subsection 2(a) of the same section which provides as follows:-

“Nothing contained in or dene under the authority of any law
shall be held to he inconsistence with or in contravention of
this section to the extend that the law in question makes
provision - that is reasonably required in the interest of
defence, public safety, public morality or public health,”

38. It is noteworthy that the Director’s letter dated 18% January 2012

39.

40,

refusing to register the organization suggested two reasons for his

refusal, The first was that “

homosexuals® and the second one was ’bascd on Section 7(2}{a) of
the Societies Act, which allows him to do so where any of “the
objects of the Societies is (sic) or likely to be for any unlawful
purpose or any put:pbsé prejudicial to, or incompatible with peace,

welfare and good order in Botswana,”

I have already reproduced tlie objectives of the organization, None
of these was cited as being unlawful or incompatible with peace,
welfare or good order in Botswana. [ have already discussed the
main objectives of the organfza:tion which is inter alia to advocate
and lobby for legal reforms to decriminalize same sex relationship.

There is nothing in my opinion to suggest that it is immoral or
unlawful to persuade those in power to charnige certain laws as long

as that is done lawfully and peacefully. If the change advocated for

is in the views of the lawmakers, likely to lead to or promote

18
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sy
A

unlawfulniess or any other undesirable situation or consequences,
they are perfectly entitled to refuse to acceds to mich suggested

changes, To refuse the applicants the opy to come together

and register an organization ta carry out peaceful and lawful

41.

42,

43,

disoussed earlier refusal fo register the orga

advocacy for legal reforms in my view clearly violates their rights
under the abave provision.

Section 13 provides for profectiori of freedom of assembly and
sasociation. [ have carlier pointed out that the said section as well
4y Sectlon 12 were imtercontexual with, and sppear to be an
amplification of the rights protected by Section & of the same
Constitution.  This section likewise permits limitations on the

freedom of assernbly and association under subsection 2(a) which is

framid o thie same terms as those in Seetion 12(2) as discussed

above. [t goes without saying that for the sameé reasons as those

%

n congtituted a

violation of the applicant’s freedom of assembly and association.

I do not consider it necessary in the light of these conclusioris to
cansider whether the réfusal to register violated Section 7 and 15 of
the Botswana Constitition but would rather straight away address

my minid to the respondent’s case,

The respondent's opposition to this applieation is two pronged.

Firstly it was submitted thaf this application is rot a review

19




44.

45.

application and even if it can be held to be or a review application it
fundamentally falls short of the requirements of Order 61 of the
Rules of this court and it is liable to be struck out or dismissed for
such an irregularity. Secondly, in the event that the court finds that
it is not a misconceived review application but a substantive
application for constitutional redress under Section 18(1) of the

Constitution, such an application too must fail.

The reason for that was that in rejecting the application for
registration, the Director relied on and was guided by Section 7(2)(a)
of the Societies Act. In dismissing the appeal the Minister was
likewise guided by the above provisions. Looking at the aims of
LEGABIBOQ, the rei%asal was justified on the basis that the applicants
were all, except for applicants 1 and 135, persons of homosexual
orientation, . They were therefore persons inclined towards the
commission of the offerices listed under Section 164 and 167 of the

Perial Code.

The applicants on the other hand, submitted that their application

was brought in terms of Section 18(1) of theé Constittition which

provides that -

“Subject to the provisions of subsection (5) of this section, if
any person alleges that any of the provisions of Section 3 to
16{inclusive) of this Constitution has been, is being, or is
likely to be contravened in relation to him or her, then,
without prejudicé to any other action with respect to the
same mattér which his lawfully available, that person may
apply to the High Court for redress.”

20
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4‘5’6

i

Learned Counsel Mr. Marumo (may his soul rest in peace} for the
responident extensively reviewed the law goverting applcations for
review and came to the conclusion that this was not a review

47,

Britally flawed and was liable to be dismissed or struck out.

The gist of the argument for the respondent as I understand it was
that the decision caomplained of was that of the Minister of Labonr
and Home Affairs, who was not joined’ aﬂ' a party, had not been
served with the application as he wae not a party to the proceedings
and hed not been catled upen, in terms of the Rules of this court, to
ingaé or give reasons for his
degision. ‘ ;

dispatch the record of the proceed

48. Review applications are governed by Order 61 of the Rules of this

court which provides as follaws:-

“Except where otherwise any law provides, all proceedings to

s,

g under review the decision or proceedings of any
magistrates court and of any tribuital, hoard or office
perfarming judicial, quasi judicial, or administrative

tiris, ahall be by way of notice of motion directed and
detivered by the parties secking to review such decisions or
proceedings to the judicial officer, or chairman of the court,
tribunal or board, or to the officer asmcmemaybeandto
all other parties affected —

a) eallifig upon such persons to show cause why suck
decision or proceedings should not bé reviewed and
corrected or set aside; and,

b] ealiing upon the judicial officer, chairman or officer, as
the cdse may be, to dispatck within 14 qu‘t days of the
receipt of the notice of mation to the Regintrar. either ~

21




50.

51.

() the record of such proceedings sought to be
corrected or set aside, together with such reasons
as he is by law required or he desires to give or
make, or

(i) where no record of t,he proceedings was kept
available, a written explanation for the lack of the
record together with such reasons as he is by law
required or he desires to give or make, and to
notify the applicant that he had done so0.”

'[‘he provisions of this Order are quite clear on the procedure the
applicant in a review proceedings cught to follow. It was not
followed in the instant case. The argument by learned counsel is
therefore correct. Applicants’ counsel as I pointed out earlier
conceded this point and submitted that the application was
brought in terms of Section 18 of the Constitution and not Order

61 of the Rules.

The problem with this application is that it failed to state the Rule
under which the application is brought contrary to Order 12 of the
Rules of this court. The saud Order is peremptory in respect of this
requirement and it is mperatwc that lawyers practising in this
jurisdiction should strictly comply or risk having their applications

dismissed.

But where, as in the instant cdse, a group of citizens allege that
their constitutional rights are being viclated, that alone should

trigger alarm bells in the mind of the court and motivate it to move
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fountaihs to ensure that the truthfulness or otherwise of this
serious allegation is investigated. It is in this context that
notwithstanding this procedural shortcoming, I will rather err in

favour of substantive justice rather than technical correctrieas and

hold that this is an application properly brought under Section 18
of the Constitution of this counfry. In case I am wrong, | take
refuge under Order 5 Rule 21} of the Rules of this Court which
provides that -
“2. (1) No proceedings shall be vaid or be rendered void or
wholly set aside under rulé 1, or otherwise by reason only
of the fact that the proceedings were begun by means other
than thase required in the casé of the proceedings in
question by any provision of these Rules.”
That beirig the case, this court is entitled to consider the
application on its merits and determine whether there is any

substance to it,

I will now deal with the argument that the reftisal to register
LEGAGIBO was based on the¢ understanding that the applicants
were persons entiffed to commit offences under Section 164 and
167 of the Penal Caode, These offences are unnatiifal offences and
ihdecent practices betweéen persons respectively. This argument is
not sustainable becarise it presupposes that people should be
punished for what they are capable of doing and fiot for what they
have actually done. Experience shows that people are capable of

committing murder, stealing, robbery etc but it would be
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54.

55,

inconceivable to give such people advance punishment for what

they are capable of doing.

In any case the presumption that because they are homosexuals,
the applicants are person inclined to commit offerices offends
against a well-kriown constitutional dispensation in any
démocratic country that people art_:= presumed innocent until

praven guilty,
It was further argued that -

“the lawfulness or otherwise of homosexusl, gay, lesbian or
bisexual practices has been the sihject of filll and extensive
examination by the Court of Appeal in the case of KANANE

y THE STATE (2003] 2 BLR 67.”

‘'The Court of Appeal in that case was called upon to declare

provisions of the Penal Code criminalizing homosexual practices to

be in violation of Section 3 and other sectionis of the Constitution

.of Botswana. The Court rejected this proposition. This case was

used as an authority to support the refusal to register the

LEGABIBO and that because of the doctrinie of stare decisis, this

court should follow the above decision .

The doctrine of slare decisis is fuily binding on this court and I
would never dare show any tendency to disrespect or undermine it.
However there is a world of difference as far as the issues before

this court are and the issues in KANANE’s case (supra) were. The
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57.

Court of Appeal in that casé had to determine whether the law

instant case, the issue is whether it was unconstitutional to refuse

. ‘to register a society of peoplc of homosexual orientation etc to inter

alia advocate for dccmahzation of hnmcsmal practxces It is
dlearly not a crime to be a homosexual and neither is it a crime t6

advocate for legisiative reforms. Advocmdy for leglslation reforms is

~ applicable and can be distinguished from the present case.

From the respondent’s argument it is elear that the Director
misconceived the aims or objectives of the LEGAGIBO, He was
aperating from the mistaken belief that the applicants intended to
register LEGABIBO for the purposes of engaging in homosexual
practice which is a crime. Unfortunately that was not the case,
The objectives of LEGABIRO was to do various things including
homosexual

advocacy for legislative reforms to decri

practices and same sex relationships.

In a democratic society such as ours freedom of association,
assembly and expression are impertant vahues duly protected by
our’ Constitiition. The enjoyment of such rights can only be limited
where such limitation is reasonably justifiable in a democracy.
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60.

61.

The objects of LEGAGIBO as reflected in the societies’ constitution
are all ex facie lawful. They include carrying out political lobbying
for equadl rights and decriminalization of same sex relationships.
Lobbying for legistative referins is not per se 4 crime. It is alse not

a crime to be & homosexual,

Refusal to register LEGABIBO was not reasonably justifiable urnder
the Constitution of Botswaria nor under Section 7(2){a) of the
Societies Act (CAP 18:01). It violated the applicants’ rights to
freedom of expression, freedom of association and freedom of
gssembly, as enshrined under Sections 3, 12 and 13 of the

Coristitution of Botswana.

: The application is therefore granted in terms of paragraph a, b,c,e,f

and g of the notice of motion.
Consequently, [ order as follows:«
ORDER

d)  The decision of the Minister of Labour and Home Affairs to
refuse the registration of LEGABIBO is hereby declared to be
in contravention of Sections 3 of the Constitution of the
Republic of Botswana in so far as the said decision denies
the applicants’ equal protection of the law;

b} The decision of the Minister of Labour and Home Affairs to
refuse the registration of LEGABIBO is hereby declared to be
in contravention of Section 12 of the Constitution of the
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d)

Republic of Botswana in so far as the said decision has the
effect of hindering the applicants in their enjoyment of their
freedom of expression;

~Fhe-decisionof-the Minister-of Labour and Hame Affairs to

tefuse the registration of LEGABIBQ is hereby declared to hé
in contravention of Section 13 of thé Constitution of the
Republic of Botswana in so far as the said decision has the
effect of hindering the applicants in their enjoyment of their
freedom to assemble and associate;

The decision of the Minister of Labour and Home Affairs is
hereby set aside;

It is hereéby declared that the applicants are entitled to
assemble and associate under thé name and style of
Lesbians, Gays and Bisexuals of Botswana (LEGABIBO);

It is hereby declared that the applicants are entitled to have
the group Lesbians, Gays and Bisexuals of Botswana
{LEGABIBO]J registered as a society.

DELIVERED IN OPEN COURT AT GABORONE THIS 14™ DAY OF
NOVEMBER 2014,

1.T. RANNOWANE
(JUDGE)
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