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THE FACTS  

1. In February and March this year, two articles were published by The Nation, one of this 

country’s independent publications, that were critical of the Swazi judiciary in general 

and the first appellant (‘the Chief Justice’) in particular. The articles were written by the 

respondents and their publication was effected by the second respondent in his capacity 

as the editor of the magazine.  

2. On 17 and 18 March the Chief Justice initiated and approved the issue of warrants for the 

arrest of the first and second respondents on a charge of contempt of court. Once arrested, 

the respondents were brought before him in chambers. In the presence of the prosecution 

lawyers and the respondents’ legal representatives, the Chief Justice caused the charges 

to be read out and then summarily remanded the respondents in custody for seven days. 

Since the prosecution made no application for the order, it must be taken to have been 

issued mero motu.  

3. On 28 March the first respondent brought an application in the High Court in which he 

sought to set aside the Chief Justice’s decisions, first, to secure the issue of the arrest 

warrants and, secondly, to remand the respondents in custody. On 2 April 2014 the second 

respondent successfully applied to join in the application and pursue the same relief.1 On 

4 April the High Court (Dlamini J) heard the application2 and on 6 April 2014 it handed 

down judgment. In finding in favour of the respondents, the learned Judge held that that 

the arrest warrants and detention were irregular and unlawful, and ordered that the 

respondents be released.3 

4. Immediately after the release of the respondents, the Chief Justice noted an appeal against 

the decision and this is the appeal now under consideration. Not under consideration is 

the arrest and detention subsequently ordered by the High Court (Simelane J). Likewise 

beyond the scope of the present proceedings is their conviction and sentence for contempt 

                                                           
1 This application was given the case number 161/14. 
2 Case number 161/14. 
3 High Court Judgment, cited as Thulani Rudolph Maseko & another v The Honourable Chief Justice & 3 Others 

[2014] SZHC (6th April 2014) at para 34. 
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of court, but it deserves mention that they are currently serving a sentence of two years in 

prison without the option of a fine.   

 

THE ISSUES IN THIS APPEAL 

5. In this appeal, the appellants seek to overturn an order for the release of the respondents 

on the grounds that the High Court wrongly ‘reviewed’ the Court’s original order for the 

arrest and detention of the respondents.4 They frame their appeal on the basis that the 

court a quo erred in concluding that it had jurisdiction, whether  under the Constitution of 

Swaziland 2005 or otherwise,  to ‘set aside the decision of another High Court judge on 

the basis of irregularity.’5 

6. The respondents oppose this appeal.  

6.1. They say that the appellants mischaracterize the order that is the subject of this 

appeal. The order does not constitute a ‘review’ in any conventional sense, but 

entails a reconsideration of a decision by the Court, procedural in nature and 

initially granted ex parte, to sanction the arrest and detention of the respondents 

pending the outcome of a case of contempt ex facie curiae being brought against 

them.  As a result, there is no merit in the point taken by the appellants and, since 

this is the only basis upon which the appellants mount their appeal, the appeal must 

be dismissed with costs.  

6.2. If this submission is rejected, then the respondents say that this appeal should in 

any event be dismissed because the appeal lacks materiality, that is, cannot produce 

consequences that have a material bearing on the interests of the parties. In part, 

this is because the issue of the original warrants was, as a fact, unlawful and in 

consequence no material benefit can accrue from reversing the order setting them 

aside.  In part, too, it is because the appellants have since been tried and sentenced 

                                                           
4 Appellants Heads of Argument at para 1.1. 
5 Appellants Heads of Argument at para 2.3. 
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to imprisonment so the legitimacy of the original warrants can have no bearing on 

their liberty. In effect a judgment of this court would be moot and academic.  

 

THE LAWFULNESS OF THE WARRANTS 

7. In order to place this appeal in its proper context, it is important to recognize that the 

‘issue of a warrant is not an administrative act’.6 So much was put beyond doubt in the 

decision of the SA Constitutional Court in Thint (Pty) Ltd v National Director of Public 

Prosecutions and others7 in which Langa CJ held that a decision to issue a search warrant 

entailed the exercise of a judicial, not and administrative, discretion. 8  The process, 

according to the learned Judge, involves ‘the exercise of skills similar to those required 

for the performance of judicial tasks’.9   

8. The fact that the decision is judicial does not mean that it is susceptible to reversal only 

on appeal. In the appropriate circumstances, which are considered below,  it can be 

reconsidered by the same court that issued the original order, by which is meant, by the 

same judge that originally presided (assuming he or she is not otherwise disqualified from 

hearing the matter) or by a judge of equal standing in the same division or one of 

equivalent competence.  

8.1. It is crucial to appreciate, however, that the reconsideration of the matter does not 

constitute a review in the special sense of the term: decisions of superior courts are 

not open to review as though they were administrative decisions.   

                                                           
6 Ivanov v North West Gambling Board 2012 (6) SA 67 (SCA) at para 13. 
7 Thint (Pty) Ltd v National Director of Public Prosecutions and others, Zuma and another v National Director of 

Public Prosecutions and others 2009 (1) SA 1 (CC) esp at para 89. 
8 Thint (Pty) Ltd v National Director of Public Prosecutions and others, Zuma and another v National Director of 

Public Prosecutions and others at para 89. Cf Le Roux and others v Viana NO and others 2008 (2) SA 173 (SCA) in 

which the SA Supreme Court of Appeal stated that ‘it does not matter whether one brands the action of issuing such 

a warrant as judicial or administrative.’8 
9 Thint (Pty) Ltd v National Director of Public Prosecutions and others, Zuma and another v National Director of 

Public Prosecutions and others at para 90, quoting South African Association of Personal Injury Lawyers v Heath 

and Others 2001 (1) SA 883 (CC). 
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8.2. The fact that the judge who gave the original decision is cited as a respondent in the 

application for reconsideration of the order cannot convert the matter into a review. 

In the normal way, citing the judge would be unnecessary and, indeed, undesirable, 

but this step is appropriate when the eligibility of the judge to hear the matter or his 

or her conduct of the case is called into question. Cases such as the present in which 

the judge is said to exhibit the appearance of bias justify such a joinder.  

9. The circumstances in which the court will re-consider the original order are relatively 

well settled, and so too is the approach that the court will take in undertaking the re-

examination of the matter.  

9.1. Where an order is granted ex parte, it is always open to reconsideration by the court 

in question since, were it otherwise, the principles of audi alteram partem would 

be negated.10   

9.2. In addition, the lawfulness of the original decision can always be made the subject 

of reconsideration. So much is clear from Thint, in which Langa CJ stated that the 

same court that issued the original warrant never loses the power to make a de novo 

pronouncement on the lawfulness of the original decision. As was explained in Le 

Roux and others v Viana NO and others,11 ‘courts have for many years set aside 

                                                           
10 Schutz JA dealt thus with the issue in Pretoria Portland Cement Co Ltd and another v Competition Commission 
and others 2003 (2) SA 385 (SCA) paras 2 and 44 - 48. 
‘[45] The principle is expanded upon by Nugent J in Ghomeshi-Bozorg v Yousefi 1998 (1) SA 692 (W) at 696D - E as    
follows: 
 “It must be borne in mind too that an order granted ex parte is by its nature provisional, irrespective of 

the form which it takes. Once it is contested and the matter is reconsidered by a court, the plaintiff is in 
no better position in other respects than he was when the order was first sought. (Banco de Mocambique 
v Inter-Science Research and Development Services (Pty) Ltd 1982 (3) SA 330 (T) at 332B - D) and there is 
no reason why he should be in a  better position in this respect merely because the defendant was 
unaware that he was called upon to submit to the court's jurisdiction for the purpose of an impending 
action.” 

[46] See also MV Rizcun Trader (4); MV Rizcun Trader v Manley Appledore Shipping Ltd 2000 (3) SA 776 (C) at 784G 
- 785C and Drive Control Services (Pty) Ltd v Troycom  Systems (Pty) Ltd (N-Trigue Trading CC Intervening) 2000 (2) 
SA 722 (W) at 723H - 724B. 
[47] One is concerned here with one of the most fundamental principles of our law - audi alteram partem. A 
party's right to a hearing cannot be lost merely because a Judge hearing an urgent application omitted to provide 
for a return day or to  draw expressly to his attention the respondent's right to resist relief obtained against him 
without his knowledge.’ 
11 Le Roux and others v Viana NO and others 2008 (2) SA 173 (SCA). 
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unlawfully issued warrants’12 for  ‘[t]he focal issue should always be the lawfulness 

of the warrant.’13  

10. In the exercise of its power to enquire into issues of lawfulness, the court in question has 

a continuing right to determine whether the requisite jurisdictional facts were present 

when the warrant was issued. In common with every other enquiry into the lawfulness of 

the decision, the finding entails no deference to the original decision but entails a de novo 

examination of the question. What can equally be re-examined is the appropriateness of 

the exercise of the original discretion, but this does entail a measure of deference, for a 

court can properly intervene only if the ‘discretion had not been exercised judicially, or 

flowed from a wrong appreciation of the facts or the law.’14 

11. The Chief Justice’s decisions of 17 and 18 March were manifestly subject to 

reconsideration. The fact that they were granted ex parte puts this beyond doubt.  The 

respondents contend, below, that the subsequent decision to remand them in custody was 

vitiated by irregularities and so unlawful. Whether this is legally correct is irrelevant to 

the question now under consideration, which is purely concerned with jurisdiction. In the 

light of the procedures governing the reconsideration of the issue of warrants, it is 

submitted that Dlamini J was correct in revisiting the issue. Bolstering this conclusion is 

the fact that the refusal of bail is procedural in nature and so always susceptible to 

reconsideration. In general, it is true, the court being asked to reconsider the refusal of 

bail will defer to the original decision unless new facts are placed before it, but this is of 

course is not the point with which we are here concerned.   

12. As a result, the decision of Dlamini J to revisit the orders made by the Chief Justice cannot 

properly be attacked for want of jurisdiction. Since the present appeal arises out of the 

Chief Justice’s rejection of the point based on want of jurisdiction, it must be dismissed 

as baseless: Dlamini J cannot be faulted for entertaining the application to set aside these 

warrants.   

                                                           
12 Le Roux and others v Viana NO and others 2008 (2) SA 173 (SCA) at para 11. 
13 Le Roux and others v Viana NO and others 2008 (2) SA 173 (SCA) at para 11. 
14 Thint (Pty) Ltd v National Director of Public Prosecutions and others, Zuma and another v National Director of 

Public Prosecutions and others at para 93. 
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13. In an effort to resist the force of these arguments, the appellants contend that the High 

Court’s ‘review jurisdiction’ is exhaustively regulated by s 152 of the Constitution.  It is 

certainly true that s 152 explicitly confers review and supervisory jurisdiction on the High 

Court to hear matters from subordinate courts.  It states that: ‘The High Court shall have 

and exercise review and supervisory jurisdiction over all subordinate courts and tribunals 

or any lower adjudicating authority, and may, in exercise of that jurisdiction, issue orders 

and directions for the purpose of enforcing or securing the enforcement of its review or 

supervisory powers.’ This provision, however, is in no way concerned with the High 

Court’s inherent jurisdiction to dispose of matters that come before it in accordance with 

the law and its rules.  

14. Section 151(1)(c) of the Constitution is more to the point. It preserves ‘such revisional 

jurisdiction as the High Court possesses at the date of commencement of this 

Constitution’. Section 151(1)(d) is, moreover,  instructive for the policy considerations it 

embodies: it states that the High Court enjoys  ‘such additional revisional jurisdiction as 

may be prescribed by or under any law for the time being in force in Swaziland.’ Finally, 

lest there be any doubt on the matter, the High Court Act confers on the High Court in 

Swaziland ‘all the jurisdiction, power and authority vested in the Supreme Court of South 

Africa’.15 

15. The appellants believe they are assisted by the decision of the Supreme Court in 

Ntshangase and others v Prince Tfohlongwane and others (Ntshangase),16 but the 

applicability of the decision is illusory.  

15.1. In the case, it appeared that, after a judge of the High Court ruled that a motion 

matter be referred to the hearing of oral evidence, the applicants brought a fresh 

application before another judge in the same division who ruled that the matter was 

improperly before the court due to pending proceedings in the traditional judicial 

structure. The issue in the ensuing appeal before the Supreme Court was whether 

the second ruling amounted to an improper reversal of the first judge’s order.  

                                                           
15 Section 2(1), High Court Act, 20 of 1954. 
16 Ntshangase and others v Prince Tfohlongwane and others [2007] SZSC 13 (Ntshangase). 
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15.2. Writing for the majority, Steyn JA accepted that judicial decisions made in the High 

Court are final if made on the merits and, if merely procedural, should be upset by 

a full bench if they are to be upset at all. This, however, has no bearing on the 

present case, which is concerned with the power to reconsider orders for the 

detention of an accused person, particularly when made ex parte.17  

16. In this case, the contention that only a full bench could have reversed the earlier decision 

is peculiarly misconceived. When the respondents first launched these legal proceedings 

they specifically solicited the appointment of a full bench by way of a letter addressed to 

the High Court Registrar. The Chief Justice response was that the matter did not warrant 

the appointment of a full bench to hear the matter. Manifestly, this left the respondents 

with only one forum to approach – a single judge – and this is what they did.  

17. In approaching the High Court, the respondents fell four square within the rights 

conferred on them by the Constitution.   

17.1. Section 35 of the Constitution states as follows:  

‘Where a person alleges that any of the foregoing provisions of the Chapter has been, 

is being, or is likely to be, contravened in relation to that person of a group of which 

that person is a member (or, in the case of a person who is detained, where any other 

person alleges such a contravention in relation to the detained person) then, without 

prejudice to any other action with respect to the same matter which is lawfully 

available, that person (or that other person) may apply to the High Court for redress’ 

17.2. The section is an appropriate reflection of Article 8 of the Universal Declaration of 

Human Rights, which states that ‘everyone has the right to an effective remedy by 

the competent national tribunals for acts violating the fundamental rights granted 

him by the constitution or by law.’ It is also legitimated by a dictum of the High 

Court in The Law Society v The Speaker of the House of Assembly and others18 to 

the effect that ‘the Constitution per section 35 entitled anyone whose rights, as 

                                                           
17 Ntshangase at para 4. 
18 The Law Society v The Speaker of the House of Assembly and others [2012] SZHC 171. 
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guaranteed in the Bill of Rights, are being violated to approach this court for an 

appropriate remedy.’19 

APPEAL ACADEMIC  

18. As a general rule a court will not entertain an appeal if the result is academic. As it was 

put in Radio Pretoria v Chairman, Independent Communications Authority of South 

Africa, and another20 ‘an appeal ought only to be submitted for determination if the 

judgment of the Court of appeal will have a real, practical effect or result.’ The reason for 

this salutary rule is to ensure that workload of the court is not burdened unnecessarily.  

19. The same is true if subsequent events have made the case moot.21 In the present case, a 

decision in this appeal will have no effect on the parties. The respondents have been 

convicted and are currently serving a two-year prison term. Their appeal against 

conviction and sentence is due to be heard in the New Year. If it succeeds, at least in its 

entirety, they will be released; if it fails, they will continue to serve their sentence. Either 

way, the process by which they were originally brought to trial is immaterial to their 

fate.22 

20. It is true that a decision on this case will clarify the law and, in the process, let the 

appellants and the public know whether the procedure followed in placing the matter 

before Dlamini J was correct. In itself, this is no basis for entertaining the appeal, since 

courts are not the place where disputes of a purely academic nature are to be resolved.23  

That said, it is also true that a decision of a court that will provide a future guide by which 

people can determine what to do can competently be considered on appeal.  

                                                           
19 The Law Society v The Speaker of the House of Assembly and others at para 32. 
20 2005 (1) SA 47 (SCA) 
21 Governing Body, Rivonia Primary School and another v MEC for Education, Gauteng Province and others 2013 

(1) SA 632 (SCA) at para 24: ‘Courts will generally decline to entertain litigation in which there is no live or 

existing controversy. That is principally for the benefit of the court so as to avoid it being called to pronounce upon 

abstract propositions of law that would amount to no more than advisory opinions.’ 
22 Compare Dormell Properties 282 CC v Renasa Insurance Co Ltd and others NNO 2011 (1) SA 70 (SCA). 
23 Stuttafords Stores (Pty) Ltd and Others v Salt of the Earth Creations (Pty) Ltd 2011 (1) SA 267 (CC) (a case 

concerning the recusal of a now-retired judge).  
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21. Whether this appeal should be entertained is ultimately a question for this court to 

determine in the exercise of its discretion.24 As it was put in R v Secretary of State for the 

Home Department, Ex parte Salem,25 cited with approval in Executive Officer, Financial 

Services Board v Dynamic Wealth Ltd and others:26 

 'The discretion to hear disputes, even in the area of public law, must,  however, be 

exercised with caution and appeals which are academic between the parties should 

not be heard unless there is a good reason in the public interest for doing so, as for 

example (but only by way of example) when a discrete point of statutory 

construction arises which does not involve detailed consideration of facts and where 

a large number of similar cases exist or are anticipated so that the issue will most 

likely need to be resolved in the near future.' 

CONSIDERATIONS OF APPROPRIATE RELIEF IF POINT IN LIMINE UPHELD  

22. In their heads of argument,27the appellants correctly record that Dlamini J ‘dismissed the 

point of law [ie that is, the point in limine that he lacked the requisite jurisdiction] and set 

aside the warrant of arrest.’ They say they are appealing ‘against the judgment [sc order] 

of the High Court’ and so must be taken to contend that both aspects of the order should 

be overturned if the appeal succeeds.  

23. If the appeal succeeds, it would be proper to uphold the point in limine. It by no means 

follows, however, that this court should overturn the decision setting aside the warrant of 

arrest. Courts have a discretion to exercise on matters of relief and, while it is accepted 

                                                           
24 MEC for Education, Northern Cape Province, and another v Bateleur Books (Pty) Ltd and others 2009 (4) SA 

639 (SCA) at para 57: 

‘The effect of the order granted by the court below is that whenever the department contemplates taking a similar 

decision, it must afford the respondents an opportunity to make representations. A judgment which sets aside the 

order of the court below will release the department from that obligation.  In this context therefore such judgment 

will have a practical effect. In Natal Rugby Union v Gould [1999 (1) SA 432 (SCA) at 444J - 445B] this court said: 

 “Had there been no appeal the judgment of the Court below would in all probability have continued to 

influence the procedure adopted in respect of office bearer elections at future union meetings. . . . In the  

circumstances I consider that determination of the appeal will, quite apart from the issue of costs in the 

Court below, have a ‘practical effect or result’ within the meaning of s 21A of the Supreme Court Act.’ 
25 [1999] 2 All ER 42 (HL) at 47d – f. 
26 2012 (1) SA 453 (SCA)    
27 Paragraph 1.4.  
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that a court of appeal will seldom hold a successful appellant to an order improperly 

obtained, there can nevertheless, it is submitted, be circumstances in which it would be 

right to do so.  

24. The current case, it is submitted, presents a proper basis for exercising the discretion in 

this way. For reasons already explained, the original decision is now moot in the sense 

that, the criminal trial having come and gone, the warrants no longer have a raison d’etre. 

In addition, it seems clear, for the reasons set out below, that the process by which the 

Chief Justice issued the warrants was fatally flawed.  

Improper process 

25. There are two broad categories of conduct that give rise to the offence of contempt of 

court offences: contemptuous or other misconduct that occurs in facie curiae, that is, in 

the presence of a sitting court; and conduct, often referred to as scandalizing the court,  

that occurs ex facie curiae, that is, outside of a courtroom. The second category breaks 

down into contempt in reference to pending judicial proceedings, and contempt that is not 

related to any legal proceedings pending before court. The contempt that the respondents 

have been charged with falls under the second category. The distinction between the two 

categories can potentially be relevant to the question of procedure.  

25.1. As contempt in facie curiae occurs in court and therefore before the presiding judge, 

a judge under the common law was able to address the commission of the offence 

immediately. The South African Criminal Law and Procedure explained the 

procedure to be followed in these situations. 

[W]here a contempt is committed in facie curiae, in a way which disrupts the 

dignity and decorum of the proceedings, a special procedure may be adopted which 

is designed to there and then end and redress the contempt. This procedure, known 

as the summary procedure, enables the court there and then and without complying 

with the normal procedures for prosecuting and trying an offence to try, convict 

and sentence the offender.28  

                                                           
28 CITATION ??? 
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25.2. Whether the common law procedure continues to apply under the Constitution of 

Swaziland has yet to be determined. In South Africa the Constitutional Court has 

held that it is unconstitutional. In S v Mamabolo29 the court held that the summary 

procedure used for contempt of court in facie curiae it conflicted with the 

constitutionally protected right to a fair trial. It said that only in a very narrow set 

of circumstances could this procedure be adopted by South African courts. We cite 

this case as illustrative of the tendency to move away from the notion that the judge 

actually scandalized can abrogate the principle of fair trial and act as prosecutor and 

decision-maker in the very matter in which he or she is actually implicated as an 

actor in the res gestae.  

26. Since contempt ex facie curiae occurs outside the court and need not necessarily be 

committed in the course of legal proceedings, the summary procedure has no rationale 

and the basic principles of justice apply. The accused is entitled to a fair trial before an 

independent arbiter and the fact that a special procedure is necessitated by the exigencies 

of the case has no bearing on this proposition.  

27. In The King v Swaziland Independent Publishers and another30 the Supreme Court 

endorsed the decision of the court a quo (per Maphalala J) in which the learned judge 

provided a detailed narrative of the procedure prosecution authorities and courts are 

required to follow when an individual is accused of contempt of court ex facie curiae.31  

27.1. In the case, the accused had raised the point that the summary procedure followed 

by the prosecution was unlawful. In dismissing this argument the High Court noted 

that ‘[c]ontempt of court is a criminal offence but it is not tried on indictment’,32 

and that numerous jurisdictions had recognised that ‘contempt of court should be 

dealt with summarily and speedily’.33 ‘[T]he summary procedure is well settled’34 

                                                           
29 V 
30 The King v Swaziland Independent Publishers [2013] SZHC 88. 
31 That judgment was appealed, and the Supreme Court of Appeal accepted the High Court’s findings on procedure.

 

See Swaziland Independent Publishers and another v The King [2014] SZHC 29 at para 57. 
32 The King v Swaziland Independent Publishers para 37. 
33 The King v Swaziland Independent Publishers at para 42. 
34 The King v Swaziland Independent Publishers at para 60. 
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and ‘[t]he Constitution does not abolish the Common Law summary procedure in 

this country; instead, it has reaffirmed it.’35 

27.2. Having established this basic principle, the court set out what was required in this 

summary procedure. Maphalala J accepted without question that the prosecution is 

required to obtain a rule nisi which calls on the accused to come before a court and 

show cause why he or she should not be committed and punished for contempt. He 

explicitly stated that this is the requirement in ‘England, New Zealand, Australia, 

South Africa and even this country.’36  

27.3. Citing the South African criminal law authors, Burchell and Milton, explained that 

explain that the procedure for contempt of court ex facie curiae requires notice to 

the offender: ‘In contempt committed ex facie curiae, the offender is summoned on 

notice of motion to appear before the court to show cause why he should not be 

summarily punished for contempt.’37 A rule nisi or summons on notice of motion 

must be issued, and an individual must be given an opportunity to be brought before 

the court to show cause why he should not be committed and punished for contempt. 

The object, needless to say, is to give the offender an opportunity to be heard either 

in person or by counsel.  

28. It follows that Dlamini J was correct when she remarked that ‘the second respondent [the 

second appellant before this court] ought to have adopted this simple procedure of calling 

upon the applicants “to show cause why they should not be found guilty of contempt” … 

rather than apply before the 1st respondent [the first appellant before this court] for a 

warrant of arrest.’38 The fact that the appellants did not issue a rule nisi renders the process 

irregular and unlawful. It conflicts with the established procedure for contempt of court 

offences, and infringes on the rights of the respondents to have their case heard. 

                                                           
35 The King v Swaziland Independent Publishers at para 60. 
36 The King v Swaziland Independent Publishers at para 42. 
37 Burchell and Milton, Principles of Criminal Law, 2nd Edition, 702.  
38 High Court Judgment at para 36. 
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Irregular Grant of Warrant 

29. Arrests are governed by Part V of the Criminal Procedure and Evidence Act, and section 

31 prescribes the procedure to be followed when a warrant for apprehension (arrest) is 

issued. Section 31(1) is of relevance to this case. 

Any magistrate may issue a warrant for the arrest of any person or for the further detention 

of a person arrested without a warrant on a written application subscribed by the Attorney-

General or by the local public prosecutor or any commissioned officer of police setting 

forth the offence alleged to have been committed and that, from information taken upon 

oath, there are reasonable grounds of suspicion against such person, or upon information 

to the like effect of any person made on oath before the magistrate issuing the warrant: 

Provided that no magistrate may issue any such warrant except when the offence charged 

has been committed within his area of jurisdiction, or except when the person against whom 

such warrant is issued was, at the time when it was issued, known, or suspected on 

reasonable grounds, to be within his area of jurisdiction.  

30. The appellants argue that, as Magistrates Courts are creatures of statute, they are the ones 

governed by the Criminal Procedure and Evidence Act. From this the appellants seek to 

conclude that the legislation does not apply to higher courts.39 This is simply not correct.  

30.1. In terms of its short title, the Criminal Procedure and Evidence Act applies to ‘all 

criminal proceedings instituted after 1 January, 1939, in respect of any offence in 

any part of Swaziland whenever such offence was committed.’  

30.2. The Act makes specific reference to the High Court: for example, in its definition 

section the act defines ‘judge’ to mean ‘a judge of the High Court,’ and ‘judicial 

officer’ as ‘a judge, magistrate or justice’; ‘rules of court’ is defined as referring to 

‘rules in force under the High Court Act No 20 of 1954’ as well as under the 

Magistrates Court Act; and certain provisions govern the procedure of trials in the 

High Court specifically.  

                                                           
39 Appellants Heads of Argument at para 4.1. 
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30.3. There is therefore nothing in the Act that indicates that it applies only the 

Magistrates Court. It would be surprising if there were. The High Court Act 

explicitly states that the High Courts’ jurisdiction be exercised in terms of the 

Criminal Procedure and Evidence Act: ‘The jurisdiction vested in the High Court 

in relation to procedure, practice and evidence in criminal cases, shall be exercised 

in the manner provided by the Criminal Procedure and Evidence Act’.40 

31. Two facets of the Criminal Procedure and Evidence Act were contravened when the Chief 

Justice issued the warrant.  

31.1. Section 31 enables a magistrate to issue a warrant of arrest on a written application 

from the Attorney General, public prosecutor or police officer. In the present matter, 

this was not done; instead, the Chief Justice initiated and consummated the process 

and thereby breached the barrier between the investigative and judicial branches of 

law enforcement that the section was at pains to preserve.  

31.2. An affidavit attested to by a police officer was presented to the Chief Justice but 

this did not meet the requirements of a petition under the High Court Rules. High 

Court Rule 6(3) requires that ‘every petition shall conclude with the form of order 

prayed for and be verified upon oath by or on behalf of the petitioner.’ The affidavits 

presented to the first appellant supported no petition containing a prayer for the 

grant of the warrants of arrest.  

32. The consequential effect of the breaches was that there was a manifest failure to give the 

respondents a proper opportunity to be heard. The High Court Rules as well was the 

Constitution, make it mandatory that a person affected by any contemplated legal 

proceedings be informed of the existence of the proceedings as well as their right to 

oppose the legal action. Rule 6(7) states: ‘Any person having an interest which may be 

affected by a decision on an application being brought ex parte, may deliver notice of an 

application by him for leave to oppose, supported by an affidavit setting forth the nature 

of such interest and the ground upon which he desires to be heard, where upon the 

                                                           
40 Section 2(2), Criminal Procedure and Evidence Act. 
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Registrar shall set such application down for hearing at the same time as the application 

brought ex parte.’ 

Unlawful Detention  

33. Section 16 of the Constitution protects the right to personal liberty by prohibiting its 

unlawful deprivation. The circumstances in which deprivation of liberty is permitted 

include those mentioned in subs 1(b), that is, ‘in execution of the order of court punishing 

that person for contempt of that court or of another court or tribunal.’41 The word ‘punish’ 

means the ‘infliction or imposition of a penalty as retribution for an offence’.42 The 

inclusion of ‘punishing’ in the constitutional provision should thus be interpreted as only 

permitting the deprivation of liberty for a contempt of court offence once an individual 

has been found guilty of contempt. The judgment of Mphalala J in King, a case concerning 

contempt that (as mentioned above) was confirmed on appeal, records as much.   

‘Unlike the ordinary criminal procedure, the personal liberty of the respondent is not 

interfered with. He is not arrested by the police and compelled to institute bail proceedings 

to regain his liberty prior to the trial. Prior to issuing the rule nisi the court should be 

satisfied that a prima case against the accused has been made; this requirement is in 

accordance with the presumption of innocence.’43 

34. It follows that in the absence of special circumstances, such as an attempt to flee the 

jurisdiction of the court, a person charged with contempt of court should not be deprived 

of his or her liberty pending the determination of guilt. Pre-trial incarceration for contempt 

is inconsistent with the Constitution’s stress on detention as a potential mode of  

punishment for the offence. There was therefore no justification for remanding the 

respondents into custody pending the finalisation of their criminal trial. 

35. Section 21(11) of the Constitutions provides that ‘[a]ll proceedings of every court or 

adjudicating authority shall be held in public.’ The Constitution does allow for in camera 

                                                           
41 Section 16(1)(b) Constitution of Swaziland. 
42 Oxford English Dictionary. 
43 The King v Swaziland Independent Publishers at para 63. 
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proceedings, but only in specific circumstances. These circumstances are set out in 

section 21(12). 

12(1)(a)  in circumstances where publicity may unduly prejudice the interests of 

defence, public safety, public order, justice, or public morality or would 

prejudice the welfare of persons under the age of eighteen years or as the 

court may deem appropriate 

12(1)(b)  where it is so prescribed by a law that is reasonably required in the interests 

of defence, public safety, public order, justice, public morality, the welfare 

of persons under the age of eighteen years or the protection of the private 

lives of the persons concerned in the proceedings.’ 

36. The determination of the presence of the circumstances set out in section 21(12) and, 

therefore whether an in camera hearing is warranted, entails a judicial discretion and is 

based on a factual determination. If a Court does not find that these circumstances are 

present, the Constitution requires that the hearing be conducted in public.  

36.1. In King, Mphalala J quoted the Human Rights Committee of the United Nations to 

the effect that ‘the publicity of hearings is an important safeguard in the interest of 

the individual and society at large’.44   

36.2. In Mabila and others v Director of Public Prosecutions and others the High Court 

confirmed the existence of this discretion, and that it should only be exercised in 

exceptional circumstances. 

‘As indicated below, international instruments equally allow for trials to be heard in camera 

as and when necessary by courts of law or other adjudicating deemed bodies. There is 

however one resounding refrain throughout all of these which is that the discretion to so 

decide is vested in the courts. It is the courts of law before which accused persons appear 

on trial which have to weigh and consider the appropriate jurisdictional facts in order to 

                                                           
44 Mabila and others v Director of Public Prosecutions and others Civil Case No 3347/2003 (Judgment, 27 March 

2009) at para 37. Quoting the UN Human Rights Committee General Comment No. 13 on article 14 of the 

Covenant   
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derive the proper exercise of discretion … This is a specific discretion to be exercised by 

a court or tribunal and is only to be done under well justified circumstances.’45 

36.3. The court in Mabila went on to say that: ‘The overriding concern remains that unless 

special and compelling circumstances dictate the contrary, all criminal trials are to 

be held in open court and that the public at large are to be afforded reasonable 

access to the courts in order to attend and follow proceedings.’46 

37. There was no good reason for the public to be excluded from the respondents’ first 

appearance in court.  None of the circumstances listed in section 21(12) were present, and 

even if they were, the first appellant did undertake an inquiry to determine whether he 

was entitled to exclude the public. Parading them in chambers prevented their family and 

the general legal fraternity from observing the manner in which they were remanded into 

detention. The decision to hold this court appearance in chambers was therefore 

inconsistent with the Constitution, and the first appellant exercised his judicial discretion 

irregularly and unconstitutionally. 

The first appellant’s disqualifying bias 

38. Judicial impartiality is paramount and the principle of natural justice that ‘no man may 

be a judge in his own cause’ is accepted as a fundamental principle in legal systems 

throughout the world. Judges are therefore not permitted to hear matters in which they 

have (or, better put, reasonably appear to have) a personal interest, and are expected to 

recuse themselves from such matters. The Swazi Constitution recognizes this in section 

21(1), which provides that ‘[i]n the determination of civil rights and obligations or any 

criminal charge a person shall be given a fair and speedy public hearing within a 

reasonable time by an independent and impartial court or adjudicating authority 

established by law.’ 

39. The question of judicial bias encompasses both actual bias as well as the apprehension of 

bias. It is therefore not necessary to prove that a judicial officer is actually biased. This is 

                                                           
45 Mabila and others v Director of Public Prosecutions and others Civil Case No 3347/2003 (Judgment, 27 March 

2009) at para 25. 
46 Mabila and others v Director of Public Prosecutions and others at para 19. 
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based on the widely accepted legal principle, articulated in the English case R v Sussex 

Justices Ex Parte McCarthy,47 that it is ‘of fundamental importance that justice should 

not only be done, but should manifestly and undoubtedly be seen to be done.’48  

40. The question of personal judicial involvement was discussed at length by the House of 

Lords, in R v Bow Street Metropolitan Stipendiary Magistrate Ex Parte Pinochet Ugarte 

(No 2).49  

40.1. This celebrated case arose out of a decision that the status of the former Chilean 

dictator, Augusto Pinochet, did not provide him with immunity from prosecution 

for international crimes. One of the judges who presided in the House of Lords, 

Lord Hoffman, was at the time the director and chairperson of Amnesty 

International Charity Limited, the company which carries out the charitable 

purposes of a international human rights organization, Amnesty International, that  

had intervened amicus curiae in the case.  

40.2. In the ensuing challenge to the judgment on the grounds that it exhibited 

disqualifying bias, the House of Lords confirmed that there were no allegations of 

actual bias. 

‘The sole ground relied upon was that Lord Hoffmann's links with AI were such as to give 

the appearance of possible bias. It is important to stress that Senator Pinochet makes no 

allegation of actual bias against Lord Hoffmann;  his claim is based on the requirement that 

justice should be seen to be done as well as actually being done. There is no allegation that 

any other member of the Committee has fallen short in the performance of his judicial 

duties.’50 

40.3. Lord Browne-Wilkinson, writing for the Court, explained that there were two 

implications of the principle that a man cannot be the judge in his own cause.51  

                                                           
47 R v Sussex Justice Ex Parte McCarthy [1924] K.B 256 
48 R v Sussex Justice Ex Parte McCarthy, 259. 
49  R v Bow Street Metropolitan Stipendiary Magistrate Ex Parte Pinochet Ugarte (No 2) [2000] 1 A.C. 119. 
50 R v Bow Street Metropolitan Stipendiary Magistrate Ex Parte Pinochet Ugarte (No 2), 129. 
51 R v Bow Street Metropolitan Stipendiary Magistrate Ex Parte Pinochet Ugarte (No 2), 132. 
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40.3.1. One of them, he explained, is where there is a reasonable apprehension that a 

judicial officer may be biased.52 In the course of saying what this entailed, the 

learned judge referred to the Australian case of Webb v The Queen53 which 

set out the test to determine whether there was a reasonable apprehension of 

bias. That Court held that the ‘proper test is whether fair-minded people might 

reasonably apprehend or suspect that the judge has prejudged or might 

prejudge the case.’54 (In the same vein, Ngcobo CJ sitting in the SA 

Constitutional Court case of Bernert v ABSA Bank Ltd55 stressed that ‘the 

apprehension of bias may arise … from the interest that the judicial officer 

has in the outcome of the case.’56) 

40.3.2. A second basis for disqualification is automatic: that is, where the judge has 

a pecuniary or comparable interest in the case. Lord Browne-Wilkinson 

explained that disqualification was automatic if ‘the judge's decision will lead 

to the promotion of a cause in which the judge is involved’.57 On the basis of 

the second approach, the House of Lords found that, because of the judge’s 

personal connection to Amnesty International, through Amnesty International 

Charity Limited, he was automatically disqualified from hearing the matter 

and set aside the Court’s decision.58  

41. The articles published in The Nation disparaged the Chief Justice and criticized the 

manner in which he was discharging the responsibilities of his office.  As a result, the 

Chief Justice was automatically disqualified from acting. In addition, could not escape 

the fact that he appeared to have a personal interest in the outcome of the ensuing 

contempt proceedings. Absent considerations of necessity, none of which are contended 

for here, he should have played no part in the prosecution of this case; but in violation of 

this duty, the Chief Justice issued the warrant for the arrest of the two respondents and 

                                                           
52 R v Bow Street Metropolitan Stipendiary Magistrate Ex Parte Pinochet Ugarte (No 2), 133. 
53 Webb and Hay v The Queen [1994] HCA 30. 
54 Webb and Hay v The Queen at para 3. 
55 Bernert v ABSA Bank Ltd 2011 (3) SA 92 (CC). 
56 Bernert v ABSA Bank Ltd at para 28. 
57 R v Bow Street Stipendiary Magistrate, 135. 
58 R v Bow Street Stipendiary Magistrate. 
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then summarily remanded them into custody (without application from the prosecution 

for their detention) on their first appearance at the High Court.  

CONCLUSION 

42. In the circumstances the respondents submit that the appeal should be dismissed with 

costs, including the certified costs of two counsels. 

43. Alternatively, and should it be held that the court a quo lacked jurisdiction as contended 

by the appellants,  

43.1. that the appeal –  

43.1.1. against the dismissal of the point in limine is upheld; 

43.1.2. against the balance of the order, specifically the setting aside of the warrants 

is dismissed; 

43.2. and no order is made as to costs.  
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