
Challenging involuntary sterilisation of women 

living with HIV in Namibia



• In 2007/8 the Namibia chapter of the International Community of 

Women Living with HIV(ICW) called the Namibian Women’s Health 

Network (NWHN) uncovered the practice during a series of 

workshops they had with women living with HIV.

• Deputy Minister of Health & Social Services asked for evidence to 

launch an investigation. A coalition of organisations formed to 

investigate and advocate.

• Over 40 cases were documented out of about 240 interviews.

• In all the documented cases, informed consent was not adequately 

obtained due to one or more of the following factors: 

- consent was obtained under duress,

- medical personnel failed to provide full and accurate 

information regarding sterilisation procedure, 

- women were not informed of the contents of the documents 

they signed, very scientific/medical terms and initials used, 

- women were told or given the impression that they had to 

consent to sterilisation in order to obtain another medical 

procedure such as an abortion, caesarian section or post 

delivery care for them or their babies,

- most of the women signed consent forms while they were in 

labor and pain,

- many of the women could not read, write or speak English.



• In a ministerial statement in Parliament on 1 July 2009 Minister stated

that the findings of an investigation at various state hospitals did not

indicate any specific trend with regard to bilateral tubal ligation

performed on HIV positive women. He said the investigation clearly

established that all women who had had a caesarean section as well

as a sterilisation had signed the relevant consent forms before the

operation was done.

• Investigation never publicized.

• Unsatisfied with Ministry of Health process, litigation  was the next 

logical step. Over a dozen cases were identified and filed. 

• Three cases involving different public hospitals were pursued. Patients 

claimed that they had been reproductively sterilized by means of 

bilateral tubal ligations without their having given informed consent. 

• Patients claimed that the sterilisation procedure was done on them 

without their consent because they were HIV-positive. 
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High Court Process

Issues before the Court:

1)Informed Consent

a) Whether the Namibian government state hospital medical 
practitioners performed sterilisation procedures without obtaining 
informed consent from the plaintiffs.
b) Whether the failure to obtain informed consent from the 
plaintiffs by the medical practitioners infringed the following 
constitutional rights:

• The right to life in terms of Article 6 of the Constitution;

• The right to liberty in terms of Article 7 of the Constitution;

• The right to human dignity in terms of Article 8 of the 
Constitution;

• The right to equality and freedom from discrimination in terms 
of Article 10 of the Constitution; and

• The right to found a family guaranteed in terms of Article 14 of 
the Constitution.
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High Court Process

Issues before the Court cont.

2) Discrimination on the basis of HIV-positive status

a) Whether the forced sterilisation was in fact due to the 

HIV positive status of the women and therefore 

constituted discriminatory practice

b) Whether the following constitutional rights were 

infringed:

i) The rights mentioned in issue (1)(b) above

ii) The right to equality and freedom from discrimination
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Court analyzed the doctrine of informed consent (Castel v De 

Greef 1994 (4) SA 408 (C)) 

• Consent to medical procedure is an act of self-determination.

• Health provider doctor has duty to provide adequate and 

sufficient information to enable the patient make an informed 

decision. Information should enable the patient to appreciate 

the nature and extent of the harm or risk involved.

• Consent must be clear and unequivocal. It therefore must be 

given freely and voluntarily and should not be induced by 

fear, fraud or force.

- Onus is on the defendant to prove that the informed consent. 

- Whether the defendant’s agents obtained informed consent 

was a question of fact rather than law. 
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• Court found that in each instance, the women signed consent 

forms while in extreme pain at the height of labour and that 

this could not constitute informed consent. 

• Although sympathetic to the tremendous pressures faced by 

the Namibian public healthcare system, the Court held that 

the onus is on the hospital to keep clear and accurate records 

to prove that informed consent has been obtained. 

• The women are entitled to damages to be determined at a 

later date.

• The plaintiffs thus  succeeded on the first claim that they were 

sterilized without informed consent. Since the Court decided 

that the plaintiffs had succeeded in their main claim, it 

decided not to make a determination on the alternative 

claim on constitutional rights. 

• The Court dismissed the discrimination claim on account of 

there being ‘no credible or convincing evidence’ to 

substantiate that the sterilizations were performed because of 
the women’s HIV-positive status.
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Supreme Court Process

Issue before the Court:
Whether the agents for whose conduct the appellant was responsible had 
performed sterilisation procedures without obtaining informed consent from the 
respondents. 

- Supreme Court related informed consent to the rights recognized in the 
Namibian Constitution, especially the rights to dignity, to physical integrity and 
to found a family. 

- Court recognized that it was the woman’s choice to decide to bear children or 
not, and that the decision must be made freely and voluntarily.

- Court assessed intellectual and emotional capacity of the patients to give 
informed consent. It held that labour is not conducive to obtaining informed 
consent.

- the Court relied on absence of any clinical record that indicated that the 
health providers had discussed the nature and risks of the sterilisation 
procedure with the respondents, to find that on the balance of probabilities, 
the health providers had not properly obtained informed consent.

- Agreed with the High Court on discrimination
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Regional impact:
• Protests on case at Namibian 

embassies in Zambia, SA, 
increased awareness on 
coerced sterilisation, women’s 
rights

• African Commission on Human 
and People’s Rights adopted a 
Resolution on Involuntary 
Sterilisation and Protection of 
Human Rights in Access to HIV 
Services on November 4 2013 
and influenced General 
Comment 1 on article 14 
1(d)&(e).   

• Many new reports on forced 
sterilisation from women in 
Namibia, Swaziland, Lesotho 
and similar cases has since been 
launched in South Africa and 
Kenya

Domestic impact:
• Partnership between SALC, 

NWHN, LAC in litigation and 

advocacy supported by OSF

• Stronger HIV+ women’s 

movement

• Publicity on case resulted in 

increased awareness about 

women’s SRHR in Namibia and 

women more aware about risk of 

sterilisation

• Reports of improved service for 

women linked to NWHN

• Some reports that women who 

want sterilisation now need 

police affidavit

• Improvement in local 

jurisprudence on informed 

consent

• Statements made by government 

representatives in questions from 

African Commission and Global 

Commission on HIV and Law will 

be useful to hold government 

accountable in future

• UN Special Rapporteur on 

Extreme Poverty and Human 

Rights on her mission to Namibia 

in 2012, met the Applicants. The 

Rapporteur urged the 

government to stop forced 

sterilisation of women with HIV 

and questioned the 

government’s appeal of the 

case. Also various other official 

communications to Namibia on 

case

International impact:
• Advocacy and litigation in 

Namibia fed into OSF’s 
international advocacy on 
forced sterilisation as torture 
which engaged various 
International HR Bodies, 
developed guidelines

• Post decision CEDAW, HRC, 
concluding observations





Outstanding Issues
• Discrimination

• Redress for Victims

• Prescription/Limitation of Liability 

Legislation.


