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APPLICANT

15T RESPONDENT
280 RESPONDENT
3R RESPONDENT

4™ RESPONDENT

APPLICANT’S HEADS OF ARGUMENT

INTRODUCTION

1. This application concerns the validity of section 4(2)(d)(i) of the Adoption of
Children Act (Adoption Act) ! insofar as it does not require the consent of a bislogical

1 Adoption of Children Act [Chapter 28:01].
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father in the adoption of a child bom out of wedlock regardless of whether it is in the best
interest of the child.

2. The applicant, Mr Geofrey Khwarae, has been actively invoived in the care of his
daughter, G—K- the second respondent, since her birth. He
is now concerned that she has beeri or will be adopted by the third respondent without
his knowledge or consent as arguably permitted under section 4(2)(d)(i) of the Adoption
Act,

3. Mr Khwarae challenges section 4(2)(d)(i) of the Adoption Act on the following
basis:

a, ltis in conflict with the Children's Act No. 8 of 2009 (Children's Act).

b. It violates the applicant's consfitiitional right to be free from discrimination,
right to freedom from inhuman and degrading treatmenit, and right to a fair
hearing.

4, The heads of argument wili cover:

4.1The facts of the matter (page 2).

4.2 A summary of the legal argument (page 8).

4.3The Constitutional issues (page 8).

4.4 The relationship between the Children's Act and the Adoption Act (page 17),
4,5The remedy (page 23).

FACTUAL BACKGROUND
5.  The applicant, Mr Geofrey Khwarae, is the biological father of the second

responderit, C_K- a female minor. The first respondent is

CHNR: viological mother, Ms Bantle Onaienna Keaikitse.
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6. During a brief romantic relationship, Mr Khwarae and Ms Keaikitse conceived
E- in 20002 They were not married at the time of the child's conception, nor at the

time of her birth on 2 April 2001, Their Fomantic relationship ended before the birth of their
daughter.3

7. MrKhwarae has played an active role in CUl's iife, including providing care
and sypport during Ms Keaikitse's pregnancy* and following CREEER's birth.

8. Once CYII) was bom, Mr Khwarae sought to support the child through providing
finances and supplies.* Mr Khwarae continued to follow up on the child’s wellbeing,
maeting the child when Ms Keaikitsa permitted him to do so and supporting the child
through the DI‘GVISIOB of physical means and attending to her healthcare.

9. Between 2004 and 2006, Mr Khwarae went to Norway to further his studies.® His

‘wife agreed to be availabie to attend fo CUlD s needs while he was away. Ms Keaikitse

was informed and understood the arrangement. Indeed his wife contacted Ms Keaikitse
regularly during this time to check on CUls wellbeing on his behalf.? Upon Mr
Khwarae's retumn to Botswana in 2006, he reconnected with the first and second
respondent and continued to support the chiid;$ CUMED spent at least one weekend every
month with him and his wife.?

10.  Due to personal difficulties between Ms Keaikitse and the third respondent, who is
Ms Keaikitse's hoyfriend, Ms Keaikitse asked if COlR could live with Mr Khwarae. 0
They agreed that from 2007 Cilli} would stay with Mr Khwarae and that he would put

? Khwarae Founding Affidavit at para 12,
Sidat para 13-14.

4 d at para 14.

¢ (d-at para 15,

8 ld atpara 18,

'Idatpara 18.
*ld.

1% id at para 20,
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CUER through school. Mr Khwarae was happy with this arrangement as he desired to
raise CUEEMwith her half-siblings in his home,

1. In2007, CUBEMmoved in with his family and was enrolied in an English Medium
School.’ They moved to Maun with Ms Keaikitse's consent. '3 During school holidays, Mr

Khwarae arranged that CUll visited her mother at his expense, 4

12, Within months of CYIlll moving in, Ms Keaikitse contacted Mr Khwarae indicating
that the third respondent had threatened to find and kil Clll."* Concerned about
R = safety, Mr Khwarae and his wife reported the threat to the Moshupa police who
questioned the third respondent.’® The third respondent admitted to having threatened to

kiit CUllD. The police released the third respondent with a warning that he shouid stay

away from the child.”

13.  During the Christmas holidays in 2007-2008, Mr Khwarae arranged for CHII to
be with her mother. After _ returned to Mr Khwarae, Ms Keaikitse contacted him
and demanded that thé child be returned to her o live together with the third respondent.
Mr Khwarae, concerned for Clllil}s welfare, tried to reason with Ms Keaikitse and
sought the assistance of social workers. '8

14.  Social workers undertook to conduct assessments and advised that the child
should be returned to her mother in the meanwhile.

1 1d at paras 20-21.
21d at para 21.
11d at para 22.

14 Id

8 |d at para 21.
®id.

7 1d.
14 at para 24.
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15.  Shortly thereafter, Mr Khwarae was contacted by Ms Keaikitse’s sister who
indicated that Ms Keaikitse had abandoned the child after arguing with -the third
respondent. ' CHllll eventually went to stay with her matemnal grandmother.20

16.  InFebruary 2012, Mr Khwarae launched an appiication in the Magistrates Court to
compel a paternity test so that his rights in relation to CHllil) were secured and he could

[provide her with greater stabiiity.2! The patemity test confirmed Mr Khwarae as CUIlI's

biological father. Thereafter he continued to seek involvement in CUEEs life, but was

denied.®?

17. Mr Khwarae launched an application for shared custody of Cll) in the
Magistrates Court in Maun.2® The Colirt considered two social workers’ reports. One
report recommended that Mr Khwarae be granted custody over CUlllil} anid Ms Keaikitse

be given visitation and access rights. The other report recommended that OV stay

with Ms Keaikitse and Mr Khwarae be given access and visitation rights. The Coutt found
that Mr Khwarae “loves his. daughter so much but so [does] the mother.” It considered
that there were no compelling reasons 1o remove CWNED from her mother because she
was at no threat of harm where she was then staying with her aunt in Molepolole, and
that CHEERhad expressed a preference to stay with her mother. The Court ordered that
CHENE should stay with Ms Keaikitse and granted visitation rights to Mr Khwarae who
was to provide further support as necessary in agreement with Ms Keaikitse.

18.  Since then, Mr Khwarae has been denied access to Ol and has not been
permitted to see her despite the Court order.2* He nevertheléss continued to support her
by providing finances to get her to school and providing school uniforms and attending to

19 1d at para 25.

20 jd at para 26.

# id at para 30.

221 at para 31, - o )

#d at para 32. Khwarae v Keaikitse and Another MAMMN-000020-12, Magistrate Court for the district of

North West held at Maun, 1 August 2008, per Principal Magistrate CT Foroma.

2 Khwarae Fourding Affidavit at'para 33,
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her medical neads through her medical aid.2s In May 2013, Mr Khwarae withdrew his
financial support owing to his continued denial of ; access to the child 2

19. .In Deceamber 2013, M¢ Khwarae sought to persuade Ms Keaikitse to comply with
the Magistrate’s order. She refused.?’ On 2 April 2014, he called Ms Keaikitse to wish hig
daughter happy birthday.? Ms Keaikitse informed him that the child was in Phikwe where
she fived with the third respondent. Sheinformed him that the third respondent is adoptmg
CUWMR. 2 Following references to third respondent as the child’s “father”,*® Mr Khwarae
has reason to believe that second respondent has already been' adopted by him.

20. Mr Khwarae remains concerned. about CUEIR and her wellbeing. He is
determined that she, being an innocent child, should not be deprived of his support
because of any conflict he might have with her mother.®

21.  However, Mr Khwarae is concerned that CE has been or will be adopted by
the third respondent without his knowledge or consent and He has no way to ascertain
whether or not OB has been adopted as he is irrelevant in the whole process:

SUMMARY OF LEGAL ARGUMENT

22.  The appiicant is: chalienging section 4(2)(d)(i) of the Adoption -of Children Act
insofar as it does not require his consent for the adoption of his child just because she
was born out of wedlock, 32

d

2 |d at para 34,

27 1d at para 38.

28 |d at para 39,

3 |d at para 41,

%y &t paras 4 and 35.

3 id at para 37, o

* Prefarence is made not to employ the traditional referent of "illegitimate child" as the terminology is
offensive to the chiid's dignity.




Page 7 of 26

23. I arguing that section 4(2)(d)(i) cannot allow for the adoption of NN without
her father's consent, we make the following arguments:

a. That section 4(2)(d)(i) in not requiring the father's consent regardless of
whether it is in the best interest of the child violates the following rights in
the constitution

i. freedom from discrimination
ii. freedom from inhuman and degrading treatment
iii. right to a fair hearing

b. That section 4(2)(d)(j) conflicts with the Children’s Act of 2009 and based
on the terms of the Children’s Act, section 4(2)(d)(i) should require the
father's consent to adoption subject to the best interest of the child.

24.  In considering the correct interpretive approach, this Court should be guided by
four principles of interpretation:
241, First,an interpretation of the law that is consistent with the Constitution and
subsequent legisiation must be favoured over one that infringes the
Constitution and subsequent legislation.3%
24.2. ‘Second, constitutional rights must be afforded a broad and generous
interpretation,
24.3. Third, the opposite approach is to be applied in considering limitations of
constitutional rights: “exceptions contained in constitutions are ordinarily to
be given strict and narrow; rather than broad, constructions” 3
244. Fourth, domestic law should be interpreted in a manner that does not
conflict with Botswana's interational obligations, %

= Ramantale v Mmusi and Others CACGB-104-12, Court of Appeal, 3 September 2013 (Mmusi) at para
58, see also Petrus and Anctherv The State 1984 BLR 14 (CA) at p 37-38.

* Diay v Botswana Building Society 2003 (2) BLR 408 (IC)-at para 42, See also Mmusi at para 69,

% Attorney-General v Dow [1892] BLR 119 (CA) at p 132A-B.

®|d at p 132A-B,
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CONSTITUTIONAL iSSUES

25, We submit that section 4(2)(d)(i) of the Adoption Act, not requiring the father's
consent even when it is in the best interest of the child, violates the applicants
fundamental constitutional rights.

Diacrimination _

26.  Precluding the requirement of a biological father's consent in all circumstances, for
the adoption of a child born out of wedlock, is unconstitutional in that it discriminates
unjustifiably against fathers on the basis of their sex and their marital status in violation
of section 15 of the Constitution.

27.  An inquiry into ‘whethér section 4(2)(d)(i) violates section 15 requires a fwo-
pronged anaiysis:

s, 2T.1. Whether there is “different treatment to groups of persons wholly or mainly
. attributable to their respective group characteristics” 3
27.2, Whether such treatment is rational and justifiable.

28. Each prong of the inquiry is discussed below.
20.  Section 15 of the Constitution provides, in relevant part:

“Protection from discrimination on the grounds of race, atc.

(1) Subject to the provisions of subsections (4), (5) and (7) of this section, no
law’shall make any provision that is discriminatory either of itself or in its
effect.

(2)  Subject to the provisions of subsections (6), (7).and (8) of this.section, no
person shall be treated in a discriminatory manner by any person acting

. g,



i

P

Page 9 of 26

by virtue of any written law or in the performance of the functions of any
public office or any public authority,

(3)  in this section, the sxpression "discriminalory” meas affording different
traatment to different persons, atfributable wholly or mainly to their
respective descriptions by race, tribe, place of origin, political opinions,
coloyr, creed or sex whereby persons .of one such description are
subjécted to disabilities or restrictions to which persons of another such
description are not made subject or are-accorded privileges or advantages
which are not accorded to persons of anofher such description.

{4)  Subsection (1) of this saétion shall hot apply to any law so far as that law
makes provision-

{c) with respect to adoption, marriage, divorce, burial, devolution of
property on death or othar. matters of personal law

(e)  whereby persons of any such description as is mentioned in subsection
(3) of this section may be subjected to any disability or restriction or may
be accorded any privilege or advantage which, having regard to its nature
and o special eir‘cumsiances pertaining to those persons or to persons of
any other such description, is reasonably justifiable in a democratic
soclety.”

30.  Itis well-documented that discrimination on the basis of sex is prohibited under the
Constitution.

31. As it was held in Dow, the classes or groups listed in section 15(3) are
non-extiaustive 9

32, In determining whether a particular class of people are protected under section
15(3), courts have looked fo whether there is “[a]n identifiable group or class of persons

* Sge Dow,
*® Dow pages 142 and 147,
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wha suffer discrimination as such group or class for no other reason than the fact of their
membership of the group of class”.#

33.  In this case, Mr Khwarae is subjected to differential treatment solely because he
was not married to the first respondent.

34. Indeed, Botswana courts have already noted that discrimination on the basis of
marital status would be prohibited. In Ndlovu v Macheme the High Court, as upheld in full
by the Court of Appeal, considered the Rofman-Dutch common law position in terms of

‘which unmarried fathers had no legally protected relationship with their minor children.

The Court tield that the effect of the position was to discriminate unfairty and irrationally
against fathers on the basis of sex or marital status.

35.  Inthis case, the applicant is treated differently because of his sex and his marital
status as were he a woman his consent would be required for the adoption, and were he
martied to Ms Keaikitse at the time she gave birth to CSEll, his consent would be
required. This is clearly differential treatmerit due to Mr Khwarae's sex and marital status.

Justification
36.  We now turn to whether the differentiation on the basis of the applicant's gender
and marital status was rational and justifiable.

37.  Section 15(4)(e) permits différential treatment if it is reasonably justifiable in a
demacratic society.

% Makuto v Staits {2000} 2 BLR af 135
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38. In addition, section 15(4)(c) provides for an exception to the discrimination
prohibition “with respect to adoption, marriage, divorce; burial, devolution of property on
death or other matters of personal law.”

39.  However, section 15(4){c) is not unchecked:

“[The exceptions] must be rational and justifiable either as being intended to
ensure that the righfs and freedoms of any individua! do not prejudice the rights
and freedoms of others or as being in the public ifterest.”!

40.  We submit that section 4(2)(d)(i) insofar as it does not require the father's conserit
for the adoptidn of a child born out of wedlock in all cases is not rational or justifiable,

41.  The differential treatment afforded to unmarried fathers under section 4(2)(d)(i) is
irrational and unfair in that it, inter afia, would effectively allow for the unilateral termination
of the rights and duties of biological fathers arid entreiich a view which is contrary to the
best interests of the child that fathiers do have or should have less attachment towards
their children, particularly when not married.

42.  In Ndiovu v Macheme the High Caurt, as upheld in full by the Court of Appeal, held
that the effect of denying unmarried fathers a legally protection relationship with their
minor children was to discriminate unfairly and irrationaily against fathers on the basis of
sex or marital status. This position afforded “irrational differential treatment between
parents of a child simply on the ground of sex or marital status.” The Court held further
that-

“to visit children with the: burdens that result in them being denied access to their
fathers because they are considered ‘illegitimate’ i§ offensive to the ... Constitution
., and amounts to visiting the sing, if any, of the parents on the children.”

 Mmuysi at para 72.
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43. A number of other countries have struck down similar provisions as discriminatory
finding that not requiring & father's consent is not rational or justifiable.

44, The Constitutional Court in South Africa considered the constitutionality of a

provision simitar to the presently impugned provision. In a unanimous judgment, that
Court held:;

“In the context of an adoption statutie whete the real concern of the law is whether
an order for the adoption of the child is justified, a right 1o veto the-adoption based
on the marital status of the parent could tead to very unfair anomalies, The consent
‘of a father, who afler his formal marriage to.the mother of the child. concerned, has
shown not the slightest interest in the developmierit and support of the chitd wouid,
subject to section 19, always be. necessary. Conversely a father whio has not
concluded a formal ceremony of marriage with the mother of the chiid but wha has
been invalved in & stable relationship with the mother over a decade and has
shown a rea interest in the nurturing and deveioprrient of the child, wouid not be
entitled to insist that his consent to the adoption of the child is necessary."#

45.  In considering comparative jurisprudence and legislative schemes, the Court held:

"Whatis evident from the modern legisiative and judicial responses to the  probiems
associated with adoption is the fecognition of the fact that in determining the rights
of fathers to withhold their consent to the adoption of their children it may be toa
simpiistic merely to draw a distinction between married and unmarried fathers, and
it may equally be too simplistic to diseriminate between the mothers and fathers of
children born in consequence of a union not formatized by marriage: Unmarried
fathers, by the acceptance of thair patemity and parental responsibility, may often
be qualified to make the most active inputs into the desirability of such ah adoption
order and in certain circumstances they may legitimately wish to withhold their
consant to such an adoption order, It is equally evident that not all unmarried
fathers are. indifferent to the weifare of their children and that in modern sociaty

2 Fraser v Childran's Coud Pretoria North and Others [1997] ZAGC 1: 1987 (2) SA 218 (CC) (South Africa
Constitutional Court) at para 26.
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stable relationships between unmarried pareénts are no longer excaptional. The
statutory and judicial fésponses to these problems-are therefore huanced having
regard to the duration of the relationship betweén the parehis of the children born
out-of-wedlock, the age of the child seught to be given up for adoption, the stability
of the relationship between the parents, the intensity or otherwise of the bonds
between the fathier and the child in these cireurhistances; the legitimats needs of
the parents; the reasons why the ,reilaﬁon‘ship betwéen the parents has not been
formalised by a marriage ceremony and generally what the best interests of the
child are. The Act in the present case may be open o attack on the grounds that
it shows no adequate sensitivity to these nuances. The consent of the mother of a
child borh out-of-wedlock is (subject 1o the provisions of section 19) always a
pracondition. That of the father, never. ..

The question of parental rights in relation to adoption bears directly on the question
of gender equality. In considering appropriate legislative altematives, pariiamerit
should be acutely sensitive to ttie deep disadvantage experiénced by the single
mothers in our society."*

46. In Re MacVicar and Superintendent of Family and Child Services et al* the
Supreme Court of British Columbia in Canada similarly held that a comparable provision
was inconsistent with the Canadian Charter of Rights and Freedom's protection of
equality because it discriminated agdinst unwed fathers on the grounds of sex and marital
status and had the effect of permitting the severance of the father's relationship with the
child without his consent. The Court held ‘that there ‘was no justification for this
discrimination,

INHUMAN AND DEGRADING TREATMENT
47. It is further submitted that to preclude the requirement of the biological father's

consent in the adoption of his child amounts to inhuman and degrading tréatment. Sectioh
7 of the Constitution provides, in relevant part;

At paras 4344, o o . o
“ Re Mac Vicar and Supsrintendent of Family & Child Services ef af, 34 D.LR. (4th) 488 (B.C.S.C. 1986)
(Canads, British Columbia Supreme Court)
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“Protection from inhuman treatment
(1) No person shali be subjected to torture or to inhuman or degrading
punishment or other treatmant.”

48. In Petrus and Another v the State,* the Court of Appeal held that the prohibition
in section 7 extended to five different categories of treatment: (1) torture; (2) inhuman
punishment; (3) degrading punishment; (4) -inhuman treatment; and (5) degrading
freatment 4

49, Using a definition referred to in Petrus, the High Courtin Binda and Another v the
State described “inhuman treatment” as posséssing a quality of being “destitute of natural
kindness or pity; brutal, unfeeling”,*’ a standard which must be measured against morat
standards and the “sanctity of life.” %

50. The European Court of Human Rights has held the following with respect to the
prohibition of torture and inhuman and degrading treatment in Article 3 of the European
Convention on Human Rights and Fundamental Freedoms:49

"As regards-the types of ‘reatment’ which fall within the.scope of articie 3 of the
Corvention, the court’s case law referé to “ill-réatment’ that attains a minimum
level of saverity and involves actual bodily injury or intense physical or mental
suffering. Where tréatient huriiliates or debases an individual showing a lack of
respect for, or diminishing, his-of her human dignity or arouses feelings of fear,
anguish “of inferiority capable. of breaking an individuaf's moral and physical
resisfance, it may be characterised as degrading and also fall within the prohibition
of article 3,*%0

4 Peirtis and Another v the State 1984 BLR 14 {CA),

48 [d at para 40

47 Binda and Anotharv the Stafe 2010 2 BLR 286 (HC)and Peirys at para 29, o __
4 See Moekena v the State 2008 (1) BLR 151 (CA) in reference to Moyo and Others v The State (Crim
App 12/06). unreported, ) _ . Y . . "
# Council of Europe, European Convention for the Protection of Human Rights and Fundamental
Freedoms, as.amended by Protocols Nos, 11 and 14, 4 November 1950, ETS 5.

% Pratty v United Kingdom (2002) 3§ EHRR 1, para 52
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51.  To preclude the applicant's right to- withhold consent to CYE's adoption is
treatment that dehumanizes him and is undignified in that it terminates his manifested
connection with his biological child, one which he has actively sought to establish through
emotional, physical, psychologncai educational and financial support. To strip him'of his

parental relationship with CHlIR is to deny him an intimate aspect of his humanity:
fatherhood.

52, The preciusion of his right to consent Is therefore submitted to be inhuman and
degrading treatment.’

FAIR HEARING

53.  Section 4(2)(d)(i) further violates the applicant's right to a fair hearing to the extent
that it does not require his consent for the adoption of CUNEER

54.  Section 10(9) of the Constitution provides:

“*Any court or other adjudicating authority prescrived by law for the detarmination
of the existence or extent of any civil right or obligation shall be established or
recognized by law and shall be: independent and impartial; and where proceadings
for such a determination are instifuted by any person before such a court or other
adjudicating authority, the case shall be g given g fair hearing withis & reasonable
time.”

55.  In Tirelo v the Attomey-General and Another® the High Court held that section
10(9) affords a person “the constitutional right to a fair hearing of his ot her case by that
court within.a reasonable time.” A necessary carollary to the right to have a civil dispute
determined by an independent and impartial court is the. right to have one's case heard
and to have access 16 the courts,

L ﬁmid'j}: The A't‘tomey-seﬁe.ral and Another 2008 (2) BLR 38 (HC).
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56. Itis clear in terms of the Children’s Act that non-marital biological fathers have
rights of access and visitation to their children. The applicant has, in addition, a Court
order affirming these rights. The conclusion of an adoption to a third party terminates his
rights in their entirety. To permit that an adoption could therefore be concluded without
the requirement of his input is to terminate his rights without affording him the opportunity
to make his case.

57. A number of courts in other countries have similarly found that failure to require a
father's consent violates the right to a fair frial and due process.

58.  In Stanley v lilinois,>2 the US Supreme Court held that an unwed biological father's
interest in the “companionship, care, custody, and management” of his children was a
“cognizable and substantial” interest that established his right to due process in relation
to adoption proceedings.5

59.  Similarly, in Keegan v Ireland, the European Court of Human Rights considered
the 1952 Irish Adoption Act which did not require the consent of an unmarried father of a
child for his or her adoption without the father being granted guardianship in certain
circumstance. The Court held that the Act, inter alia, violated Article 6(1) of the European
Convention on Human Rights.and Fundamental Freedoms which guarantees a fair and
public hearing of every person's civil rights and obligations.

60. Under the Children's Act, it is clear that the best interests of the chiid is of
paramount importance and thus, that can be the only reason to deny a father the right to
consent before his child is adopted by another. Even so, such a finding could only take
place after a fair hearing.

52 Stanley v illinois 405 US 847 (1972) (USA Supreme Court).
* Keagan v Jreland 16/1893/411/490, Council of Europe: European Court of Human Rights, 19 April 1984,
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61.  On the facts before this Court, the applicant has sustained and manifested through
concrete action a sincere desire to parent C-, to nurture her and to protect her. His
participation in CQlll's Iife has been in all forms: emotional, physical, educational,
financial and medical. The facts aiso illustrate how important his role has been in
protecting CYll from physical threats she faced from the third respondent, in keeping
her in school and in ensuring she was provided for when her mother was not able to do
s0. Thus, beyond his biclogical connection to S, the applicant has established a
cognizable and substantial interest in relation to her adoption proceedings. This is in
addition to his. legal interests as determined by the M_agistrates Court that would be
vitiated in the event of an adoption.

62.  The failure to provide the applicant with a fair hearing before taking away his
parental rights viclates section 10(9) of the Constitution.

RELATIONSHIP BETWEEN THE CHILDREN'S ACT AND THE ADOPTION ACT

'63. Section 4(2) of the Adoption Act provides, in relevant part:

“A court to which appiication for an order of adoption is made shall not grant the
application unless it is satisfied-
{a) that the-applicant is or that both applicants are qualified to adopt the child;
{b) thatthe applicant is or that both applicants are of good repute and a person
or persons fit and proper to be entrusted with the custody of the child and
possassed of adequate means to maintain and educate the child;
(c) that the proposed adoption will serve the interests and conduce to the
welfare of the child;
(d) that consent to the adoption has been given- :
)] by both parents of the child or, if the child is jllegitimate, by the
‘mother of the child whether or not such mother is a minor of
mairied woman and whether or not she is assisted by her parent,
guardian or husband, as the case may be”.%

55 Emphasis added.
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84. The adoption of a child terminates all the rights and respons’ibilities between the
child and her natural parents in ferms of section 8(3) of the Adoption Act.

65. The Children’s Act was promulgated in 2009 and provides in section 3 that it
prevails in the case of conflict with any of law, except where the effect of its prevalence
is harmful to the child's emotional, physical, psychological and moral wellbeing. in
particular, section 3 states:

“In the event of any conflict or inconsistency between the provisions of this Act and any other
legislation, the provisions. of this Act shall take precedence, except where the exercise of the rights
set out in this '.Aqt has or would have the effect of héming the child’s emational, physical,
psychological and moral well-being, or of prejudicing the exercise of the rights and freedoms of
others, national security, the public interest, public safety, public order, public morality dr public
heaith.”

86. In light of section 3 the legisiature has clearly deemed that if there is any confiict
between the Adoption Act and the Children's Act, the latter prevails.

87. Furthemmore, the Children's Act makes abundantly clear that both biological
parents are critical in the child’s upbringing, irrespective of the parents' marital status.
Indeed the Children's Act présumes that the invoivement of both biological parents is
critical to the child's best interest.

67.1. Section 7(e) provides that a child's parents shall have the opportunity to
assist and participate in decision making in terms of the Act in regard to
issues that have significant impact on the child's life.

67.2. Section 13 further provides, in relevant part;

‘(1) Subject to the child's best interests, every child has a right to know and be
cared for by both of his or her biological parents.
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(2) A child who is borm out of wedlock and does not live with both of his or her
biological parents has a right to access the absent parent, and to bé
nurtured, supported and maintained by the absent parent

(3)  Any parent, other relative or guardian of other person who, without
reasonable excuse, refuses the absent parent access to the chitd ehall be
guilty of an offence and shall be sentence to a fine of not less than P2 000
but not more than P5 000, or to imprisonment for a term of not less than
three months but not more than six months, or both.

4) No person shall separate a child from his or her parents, ather relatives or
guardian unless it is in the child’s best interasts to do so,

(5) Subject fo a child's age; maturity and level of understanding, any person
seeking to separate the child from his or her parents, other relatives or
guardian shall seék the child's consent.

6) Any person who cantravenes the provisions of subsaction (4) or (5) shall
be guilty of an offence and shall be sentence to a fine of not less than
P2 000 but not more than PS5 000, or to imprisonment for a term of not less
than three months but not more than six years, or both.”

87.3. So strong is the child’s right to “both biological parents” that section 13
creates penalties, with up to 6 years imprisonment, for separating a child
from her biological parents contrary to the child’s best interest.

67.4. Section 27 of the Children's Act further provides, in relevant part.

“1)  The primary duty to care for and maintain a child shall rest upon the
biological parents of the child.

2 The duties of the biological parents of a child shall, where those parents
do nat live together, be carried out jointly by them unless it wauid not be
in the interests of the.child.”

67.5. Finally, section 28 of the Children’s Act provides, in relevant part:

“()  Subject to the best interests of the child and section 78, every parent shall
have the right, in reation to that child, to-
{a) Have the child tive with him or her;
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(b} Control and guide the child's upbringing;
(c} Maintain personal relations with, and have access to, the child if the
child does not live with him or her

(2) A person who, under this section, exercises parental rights in respect of
any child shall do so with the éxpress or implied consent of other persans
who have similar nghts in respect to the child, subject to the best interests
of the chiid.”

68. The Children's Act centralises the primacy of both biological parents’ involvement,

irespective of their marital status.3® Not only are their duties to the child shared, but
biological parerits are In fact afforded a right to be a part of their child’s life, to have access
to them and to participate in their parenting. Because the result of adoption is to terminate
the biological parent's rights and duties to that child, to do so without that parent's
consent, in circumstances that are not explicitly in the child’s best interests, would be in
conflict with the Children's Act. ‘

68.  Finally, if there is any doubt remaining, section 28(2) of the Act provides that a
person who exercises parental rights over a child (such as the third respondent) must do
so with the express or implied consent of persons with parental rights to the child (in this
case the biological father).

70. It would therefore be contrary to section 28(2) for the third respondent to exercise
parental rights in respect of CHl without the express or implied consent of the
applicant unless this is in CHNP s best interest — least of all if he actively objects to any
roie of guardianship or care by the third respondent.

71.  Section 3 of the Children's Act allows for exceptions to the primacy of the
Children’s Act in cases where it may not be in the child’s best interest, where it may

% The deﬁnmon of “parent™ under the Actincludes biological parents. Perhaps this expiains some instances
and therefora not universal, where Magistrates’ courts have considered as a requirement to a lawful
adoption, the consent of the bloioglc.ai father as was the case in July v Kirsten-Mey and Others MAMLN-
000017-13 wherein an adoption was rescinded on the basis of lack of the father's consent.
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prejudice the exercise of the rights and freedoms of others or the public interest. The latter
two exceptions have been discussed in more detail under the section on the protection
against discrimination.

72. The best interests of the child in fundamental o both the Children's Act and the
Adoptian Act. Section 4(2)(c) of the Adoption Act in relevant part states:

“A court to which application for an order of adoption is made shal not grant the application

unless it is satisfied-

(e) That the propased adoption will serve the interests and conduce to the welfare of the
chitd./

73.  Factors to determine the best interests of a child in a given circurnstance include
the need to protect the child from harm: the person’s capacity to care for and protect a
child; and the child's spiritual, physical, emotional and educationa! needs. 57

74.  In Kirsten-Mey v July,% the Court of Appeal held that “children [should] be afforded
the opportunity to be brought up in a caring and loving family environment where they are
properly provided for materially, emotionally and psychologically”.5

75.  Similarly, in Macheme v Ndllovu,* the Court of Appeal upheld a judgment of the
High Court that considered the rights of unmarried fathers to their minor children. The
reasoriing of the High Court judgment was upheld in full. T he High Court! held that once
a natural bond had been established, it was presumptively in the best interasts of the child
that the relationship be maintained uniess the welfare of the child demands otherwise.

57 Section 8 of the Children's Act.

> CACGB-134-13, Court of Appeal, 19 May 2014,

5 CACGB-134-13, Court of Appeal, 19 May 2014, para. 52,

& 4d, _

® Ndlovy v Machems 2008 (3) BLR 23(HC).

%2 Citing T'v M 1997 (1) SA 54 (A) [South Africa Court of Appeai).
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76. This is affirmed by Botswana's intérnational obligations. Article 21 of the
Convention on the Rights of the Child, acceded to by Botswana in 1995, notes that
persons concermned with the child should give their informed consent to the adoption.
Article 21 provides in relevant part:

“States Parties that récognize and/or permit the system of adoption shall ensure
that the best interests of the child shail be the paramount consideration and they
shall;

(8) Ensure thatthe adoption of a child is authorized only by competent authorities
who determine, in accordance with applicable law and procedures and on the
basis of all pertinent and reliable information, that the adoption is permissible
in view of the child’s status concerning parents, relatives and legal guardians
and that, if required, the persons concerned have given thair inforimed consént
to the adoption on the basis 6f such counselling as may be necessary”.

77. The Children's Act also emphasises that the child’s best interests are generally
best served by having both biological parents in.his or her iife 8

78.  Without evidence to the contrary, it must therefore be understood that it is generally
in a child's best interests to maintain a parental relationship with her biological father.

79. Inthis case, there is clear evidence that it is in Chedza's best interest to continue
having a parent-child relationship with Mr Khwarae, The Magistrates Court in awarding
Mr Khwarae visitation and access rights affirmed that it was in CIlll}'s best interest to
continue her relationship with her father.

8 The South Africa Constitutional Court in Bhe and Others v Magistrate, Khayslitsha and Others
{Commission for Gender Equalify as Amicus Curiae) 2005 1 SA 580 {CC) also held that differentiation
between children on the grounds of whether their parents were married at the time of conception or birth
amounts to unfair discrimination against the chiid on the grounds of “birth”. Thns Court's interpretation of the
child's best interested should thus be guided by the injunction not to discriminate against chiidréen on the
grounds of their birth. See also Lackshmi Kant Pandey v Union of India, Air 1984 SC 468 (India Supreme
Courf).
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80.  Furthermare, the facts before the Magistrates Court illustrate in clear terms that
the applicant has consistently sought to protect, nurture and parent CUIR such that one
social worker found that he should granted primary custody.

81. It would be contrary to CWlll's best interest to deny Mr Khwarae the ability to
consent before any possibility that she is adopted by another.

82. In fight of the importance placed on the role of biological parents in a child's [ife,
and the legislature’s clear guidance that the provisions of the Children’s Act should prevail
when any conflict between statutes occurs, we submit that section 4(2)(d)(i) not requiring
a father's consent cannot stand.

83. The consideration of a father's consent would not be anomalous with the way in
which the child’s best interests are typically considered in adoption proceedings. Indeed
the courts do consider the father's wishes in some instances.® What the applicant seeks
is the legal right to assert the right to withhold consent, subject to the child’s best intejest.
Without such a right, the parental rights of unmarried biological fathers are inadequately
protected.

REMEDY AND CONCLUSION
84.  For the reasons set out above the applicant seeks the following relief:

84.1. adeclaration that section 4(2)(d)(i) of the Adoption Act insofar as it does not
require an unmarried father's consent to adoption of his child regardiess of
the best interest of the child violates his constitutionat rights and is in conflict
with the Children's Act.




84.2.
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& declaration that the second respondent shali not be adopted without his

consent and that any adoption that has oceurred without his consent be
revoked.

UYAPO NDADI

ATTORNEY FOR THE APPLICANT
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