
The vendor that 

challenged and changed 

the law 



The Decriminalisation of Vagrancy 

Campaign

 CHREAA with assistance from OSF is currently implementing the Decriminalisation of 
Vagrancy Laws in Malawi

 The project is a three-year campaign that aims at repealing all penal laws that 
discriminate against the poor people in society based on their status. 

 Such laws include the offences of being a rogue and vagabond, idle and disorderly 
persons as provided under Section 184 and 180 of the Penal Code respectively. 

 This campaign has been quiet essential in CHREAA’s 



Mayeso Gwanda vs The State 



Mayeso Gwanda vs The State 

 Through the vagrancy campaign CHREAA took on the quint essential case of 

 Mayeso Gwanda –vs- The State No. 5 of 2015 (Being Criminal Case No. 444 of 2015 at 
Blantyre Magistrate Court).

 Mayeso Gwanda is a street vendor who sells plastic bags in Limbe, Limbe Market is the 
biggest market in Blantyre. He travelled from Chilomoni to Limbe every day, this  journey is 
an estimated distance of 15 Km to 20 Km

 He leaves homes around 3am in the morning.  He  was arrested for being rogue and 
vagabond on his way to the market. The case was referred to the High Court by 
Magistrates for constitutional review

 The case challenged the constitutionality of the offence of rogue and vagabond as 
provided under section 184 (1) (c) of the Penal Code. CHREAA joined as amicus curiae, 
the Legal Aid Bureau, Malawi Law Society and Paralegal Advisory Service Institute also 
joined. 

 On the 10th January 2016, the High Court ruled that section 184(1) (c) is unconstitutional. 



Background 

Information-

Vagrancy laws in 

Malawi

Section 180 Idle and disorderly persons

Section 184 Rogues and Vagabonds

Mayeso Gwanda’s case is a good 
example of the consequences of still 
having such nuisance related laws in our 

statutes. 



Origin of Vagrancy Laws in Malawi

 The first official English vagrancy statute, the Statute of Labourers, was 

passed in 1349.

 The statute made it an offence to give alms to anyone able to work.

 The statute went through several amendments before the most significant 

one in, The Vagrancy Act of 1824.

 The 1824 Act was enacted “for the more effectual suppression of 

vagrancy and punishment of idle and disorderly persons” in England.

 repealed all previous statutes on the subject, amended the definitions of 

idle and disorderly persons, rogues and vagabonds and set out powers to 

search persons and premises.



Examples of Offences in 

the Original Vagrancy 

Act of 1824

Idle and disorderly persons (section 3):

Every common prostitute wandering in 

the public streets or public highways, or 

in any place of public resort, and 

behaving in a riotous or indecent manner 

Every person wandering abroad, or 

placing himself or herself in any public 

place, street, highway, court or passage, 

to beg or gather alms, or causing or 

procuring or encouraging any child or 

children so to do 

Every person who in any public place 

solicits for immoral purposes



Cont….

 Rogues and vagabonds (section 4):

 Every person playing or betting in any street, road, highway or other open 
and public place, at or with any table or instrument of gaming, at any 
game or pretended game of chance (repealed in 1948);

 Every person wilfully, openly, lewdly and obscenely exposing his person in 
any street, road or public highway, or in view thereof, or in any place of 
public resort, with intent to insult any female (repealed in 2003);

 Every person wandering abroad, and endeavouring by the exposure of 
wounds or deformities to obtain or gather alms (repealed);

 Every person going about as a gatherer or collector of alms, or 
endeavouring to procure charitable contributions of any nature or kind, 
under any false or fraudulent pretence



Cont…

 Every suspected person or reputed thief, frequenting any river, 
canal … or any street,

 highway or avenue leading thereto, or any place of public resort, 
with intent to commit a felony.

 Every person wandering abroad and lodging in any barn or 
outhouse, or in any deserted or unoccupied building, or in the 
open air, or under a tent, or in any cart or wagon, not having any 
visible means of subsistence and not giving a good account of 
himself or herself 

 Every person being found in or upon any dwelling house, 
warehouse, coach-house,stable or outhouse or in any enclosed 
yard, garden or area, for any unlawful purpose



Cont…

 The Vagrancy Act of 1824 has lost much of its power in Britain over the 

years as its various

 provisions were repealed or narrowed in line with changing notions of 

fairness and justice.

 the changes to and repeal of vagrancy laws reflect in part different 

cultures’ evolving views on indigence, dignity, and respect for human 

rights.



Offences in English Vagrancy Act 

transported to Africa

 The offences in the 1824 Act eventually found their way into the Penal 
Codes of former British colonies.

 By the late 1800s, English criminal law applied in many areas under British 
control. 

 In 1902, English law became effective in Malawi through the British Central 
African Order in Council. 

 To ensure uniformity in the application of its criminal laws, Britain 
developed Model Criminal Codes, which explains the similarity between 
offences in former colonies. These Criminal Codes represented imposed 
codification, written by British imperial administrators, using English laws 
and involving little by way of local input. The Penal Codes of many 
commonwealth countries are based on these Codes.



CONT…
During colonialism, rogue and 

vagabond offences were 

primarily aimed at maintaining 

control in colonies and 

imprisonment was preferred form 

of punishment. This practice has 

remained intact in post-

independence Africa and many 

of the rogue and vagabond 

offences have remained 

unaltered.

These laws are still being used in 

our statute books and are usually 

applied against women and the 

less privileged. 



Malawi Context

 In Malawi, Penal Code offences such as being an idle and disorderly 

person (section 180) and being a rogue and vagabond (section 184) are 

sometimes used indiscriminately to arrest persons, contributing to over 

crowding in police cells and placing a strain on resources in the criminal 

justice system. 

 These laws tend to give law enforcement officials a wide discretion in 

application, which increases the vulnerability of persons living in poverty to 

violence and harassment.



Section 184(c):

 Every person found in or upon or near any premises or in any road or 

highway or any place adjacent thereto or in any public place at such 

time and under such circumstances as to lead to the conclusion that such 

person is there for an illegal or disorderly purpose, is deemed a rogue and 

vagabond.

 The objective of section 184(c) would be better dealt with under section 

319 of the Penal Code which deals with criminal trespass. The section is 

invariably used against the poor who do not make use of private transport.



Offences in English Vagrancy Act 

transported to Africa

 Country Law, Rogue and Vagabond Idle and Disorderly

 Malawi Penal Code, 1930 Section 184 Section 180

 Mauritius Criminal Code (Supplementary) Act, 1870 Section 28 Section 26

 Seychelles Penal Code, 1952 Section 174 Section 173

 Tanzania Penal Code, 1930 Section 177 Section 176

 Zambia Penal Code, 1930 Section 181 Section 178



Section 184 (c) CONT…..

 Section 184(c) is vague and overly broad and creates a risk of arbitrary 

enforcement. The offence violates criminal law principles in that it subjects 

someone to arrest who has not been shown to have any criminal intent.

 Section 184(c) violates the right to dignity, the right not to be discriminated 

against based on sex or social status, and the right to freedom of 

movement.

 It has not been shown that the limitation of these rights is reasonable or 

necessary in a democratic society.



Rogue and Vagabond 

 Section 185 of the Penal Code is linked to the offence of R and G, it allows for a 
removal order to be issued against a person who has been convicted of an offence 
under section 184 or against a person who has no regular employment or other 
reputable means of livelihood and cannot give a good account of him or herself.

 Removal orders violate various rights entrenched in the Malawi Constitution: these 
include the right not to be subjected to cruel, inhuman or degrading treatment of 
punishment; the right to dignity; the right to personal liberty;

 the right to freedom and security of person, which includes the right not to be 
detained without trial; the right to freedom of movement; and the right to not be 
discriminated against based on social status. Arrests for being a rogue and 
vagabond in terms of section 184 of the Penal Code often occur at night, which in 
effect means that the provisions have a more onerous effect on persons who are 
poor and do not utilise private transport



Section 180(a):

 Every common prostitute behaving in a disorderly or indecent manner in any 
public place is deemed an idle and disorderly person.

 Section 180(a) is a duplication of existing offences dealing with breach of 
peace and public indecency.

 Inconsistent with criminal law principle and burden of proof 

 Section 180(a) is status based and uses past conduct or reputation as an 
element of the offence.

 The stigma attached to the offence violates the presumption of innocence 
principle. Section 180(a) violates the right to dignity and the right to equality 
since it discriminates based on status. 

 Since the offence duplicates existing offences its limitation of the above rights is 
neither necessary nor reasonable.



Section 180(b)-

 Every person wandering or placing himself in any public place to beg or gather 
alms, or causing or procuring or encouraging any child or children to do so, is 
deemed an idle and disorderly person.

 Is it effective- Persistent begging can be addressed under the offences of 
breach of peace or common nuisance. 

 The exploitation of children by forcing them to beg can be dealt with under 
provisions of the Child Care, Protection and Justice Act.

 Criminalisation of this offence is ineffective since a sentence of imprisonment 
or a fine is likely to increase hardship

 This law is problematic as this the option police are using to arrest people

 Over the last few weeks, the police have gotten into the habit of arresting 
street beggars and touters using these laws. 



Cont..

 Section 180(b) is overly broad since it is not limited to cases of persistent 

begging and thus criminalises acts arising from poverty.

 Because section 180(b) potentially criminalises persons who have no 

choice but to beg, it constitutes a violation of their right to dignity. Such 

limitation would be justifiable only where the offence deals with persistent 

acts of begging and where the State can show that it has put in place 

social measures to address the causes of begging.



CONT…

CHREAA in December, assisted 21 people who were
arrested for committing the offence of a being a
common nuisance, they were all convicted and
sentenced to 2 months.

CHREAA assisted them to review their convictions
and sentences because the arrests were irregular,
some of the accused were charged wrongly, they
should have been charged if at all under the rogue
and vagabond provision

Secondly, the accused were first time offenders thus
a custodial sentence at a high security prison was
unnecessary and an over enthusiastic punishment.

Upon review the High Court found that the plea’s
were taken irregularly and that the sentences were
too excessive. Thus the convictions were set aside.

The case was reviewed in partnership with Southern
Africa Litigation Centre (SALC).



Police Abuse of Sex Workers



Related Cases- Police Abuse of Sex Workers

 Police abuse against sex workers are endemic in Malawi, the police 

use vagrancy laws to target sex workers. 

 SALC and CHREAA undertook a research that revealed that eight 

out of fifteen respondents reported assaults by the police in the 

past year; eleven out of fifteen respondents reported police 

extorting money from them; and six out of fifteen respondents 

reported being raped by police officers in the past year.



Related Cases- Police Abuse of Sex Workers

 Sex workers also reported a high rate of abuse from clients but a 

reluctance to report such abuse to the police due to their negative 

experiences of the police service.

 The high rates of violence experienced by sex workers and the 

criminalisation of activities related to sex work, further hampers HIV 

prevention efforts. In order to address these issues, CHREAA assisted 

19 sex workers to take their case for review in the High Court in the 

case of Pempho Banda and Others vs The State.



Pempho Banda and 18 others vs The 

Republic

 The case involved a complaint from sex workers who were convicted by a Magistrate’s Court sitting at 
Dedza of the offence of living on earnings of prostitution and they were ordered to pay a fine of MK7000 
each.

 The Applicants among other things called upon the High Court to interpret section 146 of the Penal Code 
which deals with living on the earnings of prostitution. 

 The applicants argued that the offence does not target sex workers but those people who exploit sex 
workers. 

 The High Court found in favour of the Applicants and held that section 146 of the Penal Code is intended to 
protect sex workers from abuse. 

 The Court also went further to comment on how sex workers always fall victim of police abuse when they 
are arrested during the sweeping exercises and in most cases their male counterparts are left out.

 The court was of the opinion that the arrest of sex workers in this particular case, was just to embarrass 
and harass them which is unconstitutional. 



Pempho Banda 

and 18 others vs 

The Republic



Robert Moyo
The victim in the case is a street 

vendor called Robert Moyo, he sells 

newspapers.

He  was assaulted by Blantyre city 

Rangers and had his three teeth’s 

removed in the process.  

He was assaulted while the City 

Rangers were attempting to 

apprehend him for “illegally” trading in 

the street.



Robert Moyo
Mr Moyo was assaulted by 8-10 City Rangers but 
he was only able to identify two of them who are 
now answering a charge of unlawful wounding 
contrary to section 241(a) of the Penal Code. 
CHREAA joined the prosecution of the case 
through its Programs Manager who is prosecuting 
the case with the Police.  

On the 23rd November 2016, the accused persons 
were found with a case to answer. The court will 
deliver judgement in the upcoming future and 
CHREAA is confident that the perpetrators will be 
convicted. 

This case is very important because it will help 
reduce the number of inhuman and degrading 
treatment incidents by city rangers, since the 
rangers have started to take caution when they 
partaking in their jobs. 



Way forward-UN Special Rapporteur 

on Extreme Poverty and Human Rights

 The UN reports demonstrates that Vagrancy laws have a disproportionate effect on the poor:

 Undermine the right to an adequate standard of physical and mental health

 Constitute cruel, inhuman and degrading treatment

 Deny life-sustaining measures to the poorest (e.g. by burdening the ability of the poor to engage in activities 
such as street-vending) 

 Lead to harassment or bribery by police, especially of vulnerable groups

 Impose fines on the poor, the enforcement of which is inefficient and reflects a waste of state financial and 
administrative resources, contributing to perpetuating social exclusion and economic hardship

 Force street children into dangerous and abusive situations by barring their engagement in street-vending, 
touting and begging

 Lead to arrest, which affects the poor particularly negatively because indigent populations are frequently 
detained for longer periods of time than their more affluent counterparts and do not have access to legal 
representation

 Thus it is time for organisations like ours to fight the system and take steps to change the law. 



Key Recommendations

 That the Malawi Penal Code provisions relating to idle and disorderly 

persons and rogues and vagabonds be reviewed in order to ensure that 

these provisions do not unfairly target the poor and contribute to unlawful 

arrests or human rights abuses;

 That the abuse by police of their powers to arrest persons for minor 

nuisance-related offences is monitored on an ongoing basis to ensure that 

they do not unfairly target violate the rights of poor and marginalised 

groups.



Cont…

The authors recommended that 

sections 180, 184 and 185 be 

repealed in their entirety – the 

various provisions have been 

shown to be vague, overly broad, 

arbitrary and contrary to criminal 

law principles.

Many offences under sections 180 

and 184 allow law enforcement 

officials too much discretion and 

enforcement powers. 


