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I, the undersigned

KAAJAL RAMJATHAN-KEOGH

do hereby make oath and say that:

1. l'amthe Executive Director of the Southern Africa Litigation Centre ("SALCY),
the respondent in this matter. SALC is a non-governmental organisation
based in Johannesburg. It provides support, both technical and financial, to
human rights and public interest initiatives undertaken by domestic lawyers
within the Southern Africa region. SALC’s international Criminal Justice
Programme monitors international criminal justicé and its development in the
Southern Africa region, and on the continent more generally. its objective is
to encourage African states, and particularly those in Southern Africa, to

comply with their international and domestic criminal justice obligations.

2. | am duly authorised to oppose this application on its behaif. | attach the
resolution empowering me to do so as “KRK1”. Unless the context indicates
otherwise, the contents of this affidavit are within my personal knowledge and

are, to the best of my belief, true and correct.

INTRODUCTION

3. The applicants in this matter are the various State parties that were joined in
the High Court proceedings in which SALC sought to procure the arrest of
President Al-Bashir of Sudan, with a few exceptions. The Minister of Police
has joined in applying for leave to appeal to this court, although he was not
cited as a respondent in the High Court. Conversely, the Minister and the

Director General of Safety and Security were joined as respondents in the



court a quo (as the third and fourth respondents respectively), but they are not
cited as applicants in these proceedings. | assume that they accept the High

Court’s judgment and order.

The applicants apply for leave to appeal to this court against the order of the
full bench of the North Gauteng High Court, granted on 15 June 2015, as

follows:

"1. THAT the conduct of the Respondents, to the extent that
they have failed to take steps to arrest and/or detain the
President of the Republic of Sudan, Omar Hassan Ahmad
Al Bashir ("President Bashir"), is inconsistent with the
Constitution of the Republic of South Africa, 1996, and
invalid;

2. THAT the Respondents are forthwith compelled to take all
reasonable steps to prepare to arrest President Bashir
without a warrant in terms of section 40(1)(k) of the Criminal
Procedure Act, 51 of 1877 and detain him, pending a formal
request for his surrender from the International Criminal
Court;

3. THAT the Applicant is entitled to the costs of the application
on a pro-bono basis."

(It is also recorded on page 3 of the judgment, which is annexure E to

the applicants’ founding papers.)

The Full Bench of the High Court refused the applicants leave to appeal on 15
September 2015 (as appears from annexure H to the founding affidavit). I
found that an appeal would have no practical effect or result and that it was
consequently precluded from granting leave, by s 17(1}(b) read with s 16(2)(a)

of the Superior Courts Act 10 of 2013. It also found, in paragraph 9 of the

Leave to appeal judgment, paras 6-7 (annexure H to the FA)




leave to appeal judgment, that the appeal has no reasonable prospects of

suGccess.

The applicants apply to this court for leave in terms of s 1 7{2)(b) of the

Superior Courts Act. They do so on the grounds that:

6.1. the procedural background to the case purportedly justifies an appeal;

6.2. the appeal allegedly has good prospects of success;

6.3 the matter is not moot; and

6.4. in any event, the case raises issues of public importance that warrant

an appeal.

SALC contends that each proposed ground of appeal is without merit and that

the applicants have no prospects of success on appeal.

In this affidavit, | deat with the grounds of appeal in turn. To avoid prolixity, |

‘do not address each paragraph of the founding affidavit seriatim. Any

allegation that | do not deal with directly must be taken to be denied.

THE ALLEGED PROCEDURAL DEFECTS

10.

There are certain preliminary points raised by the applicants that need to be

put to one side.

The first is that the applicants allege that the procedural context in which the
High Court granted the impugned order constitutes a valid basis for appeal.
That, they say, is because they were not afforded sufficient time in the hearing

before the High Court to put up heads of argument or to source relevant




1.

12.

foreign authorities. In addition, they complain that the High Court took very

little time to consider the matter before granting the order that it did.

These complaints do not constitute a valid basis for granting leave to appeal

since:

11.1.

11.2.

11.3.

First, counsel for the applicants did not request additional time, in the
High Court, to file heads or to prepare further for the matter. Nor do
the applicants appeal the finding that the matter was urgent. In those
circumstances, it is not open to them to complain that they were

afforded insufficient time to prepare.

Second, the High Court has never suggested that it had insufficient

time to consider and properly determine the matter.

Third, all parties were given an additional opportunity to address the
High Court in the hearing for leave to appeal. The applicants had
ample time, in the lead up to the hearing of the application for leave,
to develop their legal arguments and they filed lengthy heads of
argument (a copy of which are attached as “KRK2”). As the
applicants note,? the High Court took a month to deliver its leave to
appeal judgment. That shows that it properly considered all the legal

arguments placed before it.

The applicants further complain that the High Court did not give them an

opportunity to address it on prospects of success during the leave to appeal

hearing.® While it is correct that no oral argument was heard in this regard,

FA para 32
FA para 16




13.

14.

the Court had been provided with comprehensive heads of argument on the
issue and plainly considered them. Moreover, its finding on prospects of
Success was a secondary basis for refusing leave to appeal. lts primary

reason for doing so was that the appeal would have no practical effect.

Finally, the applicants imply that the High Court’s order was affected by its
prima facie view that the applicants had breached its interim order * It coutd
not have bgen. The Court had not yet been informed that President Bashir
had left the country when it granted its final order in the matter. That
information was furnished in open court, immediately after the order had been
handed down. The judgment does comment that President Bashir's departure
prior to the finalisation of proceedings indicated that the interim order granted
by Fabricius J had been breached.® But the High Court did not make any
findings in this regard, expressly to avoid ‘pre-emptfing] the proceedings that
may follow once the affidavit that this court has ordered is received”. | submit

that there was nothing irregular about its approach.

I therefore submit that none of the procedural issues raised by the applicants

justifies the grant of leave to appeal.

PROSPECTS OF SUCCESS

15.

in addition, | submit that the applicants have no prospect of success on

appeal. Their interpretation of the legislative regime is, with respect, wrong.

See FA paras 24-25
Leave to appeal judgment, paras 37-39
Leave to appeal judgment, para 37




The constitutional significance of international law

16.

17.

18.

In their application for leave to appeal, the applicants seek to contend that the
High Court's order was erroneously granted because it misconstrued the
requirements of customary international law. | will explain befow that their
interpretation of the prescripts of customary international law is incorrect. But
they also misunderstand the role that customary international law plays in our

legal regime.

International law enjoys protected status in our law.” As the majority of the
Constitutional Court recognised in:Glenister 2,% the Constitution provides for
international law to play a role in South African law in four distinct ways. First,
it requires courts interpreting the Bill of Rights to consider international law in
doing s0.° Second, it provides for international agreements to bind the
Republic if they are approved by Parliament, and to become law in the
Republic if they are enacted into law by national legislation, 0 Third, it
provides that customary international law is “aw in the Republic unfess it is
inconsistent with the Constitution or an Act of Parlament’. ! Finally, it
provides that when interpreting legislation, every court must prefer a
reasonable interpretation that is consistent with international law over any

alternative interpretation that is not.’2

Our law is right to accord it such a special status. South Africa is under an

international law duty to perform its treaty obligations in good faith. This

The majority in Glenister v President of the Republic of South Africa and Others 2011 3
SA 347 {(CC) ("Glenister 2"), paras 178-179

Glenister para 178.

Section 39(1){b) of the Constitution

Section 231 of the Constitution

Section 232 of the Constitution

Section 233




19.

20.

21.

obligation has been enunciated on numerous occasions under international

law.?3

This prescript is now considered to be part of customary international law. As

Malcolm Shaw, a leading international lawyer, puts it;

“The fundamental principle of treaty law is undoubtedly the
proposition that treaties are binding upon the parties to them
and must be performed in good faith. This rule is known in
legal terms as pacta sunt servanda and is arguably the cldest
principle of international law. [t was reaffirmed in article 26 of
the 1969 Convention [on the Law of Treaties], and underlies
every international agreement. It is not hard to see why this is
s0. In the absence of a certain minimum belief that states will
perform their treaty obligations in good faith, there is no reason
for countries to enter into such obligations with each other "4

One of the consequences of this duty to act in good faith is that there is a
general obligation for states to bring national law into conformity with

obligations under international law.®

However, the State's obligations must be sourced primarily in domestic
legislation, not through direct reliance on the {(purported) requirements of

customary international law.

See, for example, articie 13 of Draft Declaration on Rights and Duties of States, 1949,
which provides:
“‘Every state has the duty to carry out in good faith its obligations arising
from treaties and other sources of international law, and it may not invoke
pravisions of its constitution or its laws as an excuse for failure to perform
its duty.”
See also Article 26 of the Vienna Convention on the Law of Treaties, 1968, which
provides:
‘Every treaty in force is binding upon the parties to it and must be
performed by them in good faith”,
Malcolm Shaw, Infernational Law, 4th Ed, 1997, at 633,
tan Brownlie, Principles of International Law, 6th Ed, 2003, at 35




The ICC Act

22. South Africa is a signatory to and has ratified the Rome Statute of the
International Criminal Court (the Rome Statute). lts obligations under that
Treaty are given effect to by the provisions of the Implementation of the Rome
Statute of the International Criminal Court Act 27 of 2002 (the ICC Act). This

is clear from the following provisions:

22.1.  The long title of the ICC Act states unequivocally that it is designed

to impiement the Rome Statute in South Africa.

22.2. The preamble to the Act describes the purpose of the ICC Act as

being:

“To provide for a framework to ensure the effective
implementation of the Rome Statute of the International
Criminal Court in South Africa; to ensure that South
Africa conforms with its obligations set out in the
Statute; to provide for the crime of genocide, crimes
against humanity and war crimes; to provide for the
prosecution in South African courts of persons accused
of having committed the said crimes in South Africa and
beyond the borders of South Africa in certain
circumstances; to provide for the amrest of persons
accused of having committed the said crimes and their
surrender to the said Court in certain circumstances; to
provide for cooperation by South Africa with the said
Court; and to provide for matters connected therewith.

22.3. It also provides that:

‘the Republic of South Africa, with its own history of
atrocities, has, since 1994, become an integral and
accepted member of the community of nations;

the Republic is committed to —
bringing persons who commit such atrocities to justice,

either in a court of law of the Republic in terms of its
domestic laws where possible, pursuant to its




224,

22.5.

international obligations to do so when the Republic
became party to the Rome Statute of the International
Criminal Court, or in the event of the national
prosecuting authority of the Republic declining or being
unable fo do so, in line with the principle of
complementarity as contemplated in the Statute, in the
International Criminal Court, created by and functioning
in terms of the said Statute”.

Section 3 of the ICC Act sets out its objects. They include creating a
framework to ensure that the Rome Statute is effectively implemented
in South Africa,'® ensuring that anything done in terms of the ICC Act
conforms with South Africa’s obligations under the Rome Statute,’”
and enabling South Africa to cooperate with the ICC in the
investigation and prosecution of people accused of committing
international crimes in the event that the national prosecuting
authority declines or is unable to contemplate such accused persons
itself."® Section 3(e) expressly anticipates that such assistance may
include enabling the ICC to make requests for assistance*® and
providing mechanisms, in South Africa, for the surrender to the ICC
of persons within South Africa accused of having committed an

international crime.2°

Section 2(a) enjoins any South African court hearing a matter arising
from the application of the ICC Act to consider and, where
appropriate, apply conventional international law, particularly the

Rorne Statute,

16
17
18
19
20

Section 3(a)
Section 3(bh)
Section 3{e)
Section 3(3)(i)
Section 3(e)ii}.

10




23. ltis clear that the ICC Act was enacted to give effect domestically to what the
Rome Statute requires of South Africa as a State party and as a member of
the community of nations, having particular regard to its own history of

atrocities.
24. The question is then what obligations the Rome Statute itself imposes.
South Africa’s obligations under the Rome Statute

25.  Withrespect, the applicants misconstrue the requirements of the Rome Statue
and thus of international law. They contend that it does not provide for the

domestic arrest of a sitting head of state. That, with respect, is incorrect.

26. The Rome Statute established the ICC, and conferred jurisdiction on it to
investigate and prosecute war crimes, crimes against humanity and
genocide.?! Various provisions of the Rome Statute are designed to ensure

that the ICC can effectively fulfil that role.

27. Article 27 of the Rome Statute provides for the prosecution by the ICC of state
officials, including serving heads of state, by excluding any immunity from
jurisdiction and criminal prosecution that they might otherwise have enjoyed.

It provides:

1. This Statute shall apply equally to all persons without any
distinction based on official capacity. In particular, official
capacity as a Head of State or Government, a member of a
Government or parfiament, an elected representative or a
government official shall in no case exempt a person from
criminal responsibility under this Statute, nor shall it, in and
of itself, constitute a ground for reduction of sentence.

2. Immunities or special procedural rules which may attach to
the official capacity of a person, whether under national or
international law, shall not bar the Court from exercising its

ey Article 1 of the Rome Statute

11




28.

29.

30.

jurisdiction over such a person.”

The Pre-Trial Chamber of the ICC may, on the request of the prosecutdr, issue
an arrest warrant against any person who it determines there are reasonable
grounds to believe has committed a crime within the jurisdiction of the ICC
and whose arrest is necessary, among others, to ensure his appearance at
trial.?? Once an arrest warrant has been issued, the ICC may request the
provisional arrest or the arrest and surrender of that person to the ICC by
State parties.?®* A State party that receives a request for provisional arrest or
arrest and surrender is obliged immediately to take steps to arrest the persen
in question, in accordance with its own laws and the procedures laid down in

Part 9 of the Rome Statute.?*

Similarly, the ICC is empowered to make requests to State parties for
cooperation.®®  State parties are enjoined to comply with any request for
cooperation made by the ICC. Where a State Party fails to do so and thereby
prevents the ICC from exercising the functions and powers conferred on it by
the Rome Statue, the ICC may make a finding against it and refer the matter
to the assembly of state parties or the Security Council (where the matter in

question was referred to the ICC by the Security Council).26

The ICC may also request the arrest and surrender of any person by any State
Party on whose territory that person is to be found, and request the

cooperation by the State Party in the arrest and surrender of that person.

22
23
24
25
26

Article 58(1)
Article 58(5)
Article 59(1)
Article 87(1)
Articte 87(7)

12




31

32.

33.

State Parties have a duty to comply with requests for arrest and surrender in

accordance with procedures provided under their national law.?”

State Parties are obliged to cooperate fully with the ICC in its investigation
and prosecution of internaticnal crimes,?® and to ensure that there are
procedures available under their national law for all forms of cooperation

specified by the Rome Statute.®®

in the present case, the ICC issued two warrants for President Bashir's arrest.
The first, issued in 2008, charged President Bashir with seven counts of war
crimes and crimes against humanity. A copy is attached as “KRK3”. The
then-Director General of Justice and Constitutional Development procured the
endorsement of that warrant by a magistrate, as appears “KRK4”. The
second ICC warrant, issued in July 2010, accuses President Bashir of three
counts of genocide. A copyis attached as “KRK5”. The ICC also transmitted
a request for the cooperation and for the arrest and surrender of President
Bashir to all State parties, including South Africa. Under international law,

South Africa was bound to comply with, and give effect to, that request.

The ICC has no police force of its own and thus refies on state parties to co-

operate and assist it. That includes giving effect to arrest warrants,

The ICC Act gives effect to these international obligations

34.

The ICC Act gives domestic effect to each of the obligations imposed by the

Rome Statute, and renders them domestically enforceable.

27
28
29

Article 89(1}
Articie 86
Article 88

13




35.

36.

37.

38.

Section 2(a} of the ICC Act provides that any competent South African court
hearing a matter arising out of the application of that Act must consider and,

where appropriate apply, the Rome Statute.

Section 4(2)(a) of the ICC Act provides that serving heads of State, among
others, have no immunity domestically from criminal prosecution, “despite any
cther law to the contrary, including customary and conventional international
law’. On its own terms, the provision prevails over any provision that may
otherwise confer immunity on heads of State. it is clearly designed to align
with the requirements of article 27 of the Rome Statute. What is more, it
appears in a section of the ICC Act headed: “Jurisdiction of South Africa courts
in respect of crimes”. When read with other provisions of the ICC {(particularly
s 10(9)), the Act bestows jurisdiction on our courts to give effect to arrest

warrants issued by the ICC notwithstanding any other conferral of immunity.

Once a head of State lacks immunity from criminal prosecution for
international crimes in South Africa, it must follow that he also eanjoys no
immunity from the jurisdiction of domestic courts — including the jurisdiction of
our courts when giving effect to ICC arrest warrants. In any event, s 4(3)
expressly provides for South African courts to have jurisdiction over any
person accused of an international crime if that person “affer the commission

of the crime, is present in the territory of the Republic”3°

As required by the Rome Statute, the ICC Act enacts a series of procedures

to give effect to requests for cooperation by the ICC:

30

Section 4(3){(c)

14




38.1.

38.2.

38.3.

Section 7(1) of the ICC Act states that the ICC “has such rights and
privileges of a South African Court’. Its order must therefore be
treated as binding in South Africa. (This would include the order
issued by the Pre-Trial Chamber obliging the arrest of President

Bashir.)

Section 8(1) requires that any request for arrest and surrender of a
particular person received from the ICC must be referred to the
Central Authority (that is, the Director General of the Justice and
Constitutional Development) who must immediately on receipt,
forward the request and accompanying documents to a magistrate.®
In turn, the magistrate must endorse the warrant of arrest for
execution in any part of the Republic.’2 The endorsed warrant must
be in the form and executed in a manner as near as possible to that
prescribed for arrest warrants under the national laws relating to

criminal procedure.®

In terms of s 10, a person who is detained under a warrant of arrest
with a view to surrender to the ICC must be brought before a
magistrate within 48 hours.® The magistrate must hold an inquiry to
ensure that the arrest warrant applies to the person in question,® that
e was arrested in accordance with the procedures imposed by

domestic law® and that his constitutional rights have been respected

3
22
33
34
35
36

Section 8(1) of the ICC Act
Section 8(2)

Section 9(3)

Section 10(1)

Section 10(1)(a)

Section 10(1){b}

15
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38.

40.

if and to the extent applicable.™ If the magistrate is satisfied that each
of these requirements has been met and that the person is liable for
surrender to the ICC for prosecution, then she is obliged to order that
he be surrendered to the ICC and committed to prison pending such

surrender 38

Each of these provisions is framed in mandatory terms. The Director General
may not refuse to apply for the endorsement of the arrest warrant and a
magistrate has only a very limited discretion to refuse to endorse a warrant or
to order the surrender of an accused person, on the grounds enumerated in

the ICC Act.

The applicants have previously publicly confirmed South Africa’s obligations
under the ICC Act. In 2009, various newspaper reports recorded that
President Bashir would attend President Zuma’s inauguration. In response,
on 31 July 2008, Dr Ayanda Nisaluba (then of Foreign Affairs) explained as
follows at a Press Conference (a copy of which is attached marked ‘KRK6"):

“South Africa is the (sic) State Party of the Rome Statute of the
International Criminal Court and is therefore obliged to
cooperate with the Court in its investigation and prosecution of
crimes within the jurisdiction of the Court (Article 86), and hence
also in the execution of arrest warrants. It is worth noting that
Article 87(7) of the Statute provides that, when a State Party fails
to comply with a request to cooperate, the Court may make a
finding to that effect and refer the matter to the Assembly of
States Parties, or in the case of a United Nations Security
Council (UNSC) referral fo the UNSC.

Article 27 of the Rome Statute provides that the official capacity
as Head of State or Government of an accused provides no
exemption from criminal responsibility. Furthermore, Section
4(1) of the South African Implementation of the Rome Statute of
the International Criminal Court Act also ousts the applicability
of other domestic laws in respect of an accused, with the resuit
that the immunity from prosecution that President El Bashir (sic)

37
38

Section 10{1){(c)
Section 10{5)

16




41.

42.

43.

44.

45.

would normally have enjoyed in terms of the Diplomatic
Immunities and Privileges Act, 2001 (Act No. 37 of 2001}, is not
be (sic) applicable.”
At that press conference, it was disclosed that an international arrest warrant
for Al-Bashir ‘has been received (from the ICC) and ‘endorsed by a [South

African] magistrate’. Dr Ntsaluba explained that ‘f{Jhis means that if President

£l Bashir (sic) arrives on South African territory, he will be liable for arrest.

Dr Ntsaluba is correct about the legal position. Crucially, s 10(9)
unequivocally provides that a person cannot escape arrest and surrender on

the basis that he is a serving head of State. It states:

(9) The fact that the person to be surrendered is a person
contemplated in section 4 (2)(a) or (b} does not constitute a
ground for refusing fo issue an order contemplated in
subsection (5).

in light of that provision, there can be no suggestion of any discretion on the
part of the applicants to refuse to arrest and surrender an accused person

merely on account of his status as a serving head of State.

Whatever the position may be under customary international law regarding
head of state immunity (an issue [ will address below), our legislature has
chosen, through the ICC Act, to accord South African courts the same power
to trump the immunities which might otherwise attach to officials of

government, as the [CC enjoys by virtue of article 27 of the Rome Statute.

It follows that the South African authorities were under a duty to procure the
arrest and surrender President Bashir as soon as he entered South Africa.
That obligation flows both from the requirements of the ICC Act, from South
Africa’s international obligations under the Rome Statute and the 2009

domestically endorsed arrest warrant for President Bashir. The High Court

17




was correct to find that their failure to do so violated the rule of law. There is,

with respect, no prospect of another court overiurning that finding on appeal.

The Immunities Act does not detract from the obligation to arrest

46.

47.

The applicants also incorrectly contend that President Bashir enjoyed
immunity from arrest under s 4 and s 5(3) of the Diplomatic Immunities and
Privileges Act 37 of 2001 (the Immunities Act), read with the Notice published
in Government Gazette 38860 on 5 June 2015, a copy of which is attached
as "KRK7”. [ am advised that the applicants stand no reasonable prospects

of success in this claim.

I submit that the provisions of the ICC Act that exclude immunity prevail over
those of the iImmunities Act that might otherwise provide forit. That is so for
three reasons. First, as outlined above, s 4(2) of the ICC Act expressly
excludes immunity for serving heads of State “despite any other law to the
contrary”. On its terms, it trumps any contrary enactment. Second, the ICC
Act is the more specific legislation. It was also passed after the Immunities
Act® and accordingly its drafters must be presumed to have been aware of
the provisions of the earlier Immunities Act. On either basis, the provisions of
the ICC Act supersede those of the Immunities Act.4° Finally, if the Immunities
Act were allowed to prevail over the ICC Act, South Africa would be allowed

to breach its obligations under the Rome Statute. Such interpretation would

39

40

The Immunities Act 37 of 2001 was assented to on 22 November 2001 and commenced
on 28 February 2002. The ICC Act was assented to on 12 July 2002 and commenced on
16 August 2002.

It is a general principle of interpretation that a general provision must vield to a more
specific provision. See, for example, Ex parte Speaker of the KwaZulu-Natal Provincial
Legisiature: In re Certification of the Constitution of the Frovince of KwaZulu-Natal, 1996,
1996 (4) SA 1098 (CC) para 28. In general, a later enactment will apply in preference to
the earlier one. See Mankayi v Anglogold Ashanti Ltd 2010 {2) SA 137 (SCA) paras 39-
40.
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48.

49,

be inconsistent with the constitutional requirement to prefer a legislative
interpretation that gives effect to international obligations over one that does
not.#! In this regard the Rome Statute's obligations are clear and binding on
South Africa, whatever may be the state of customary international law. And,
as far as customary international law is invoked by the applicants, it would be
incumbent on this Court to approach immunity in such cases with due regard
for the emergence of restrictive rules in favour of human rights — a topic |

return to below when discussing customary intemnational law.

| therefore submit that resort to the Immunities Act cannot assist the

applicants. It does not apply in the context of this case.

However even if the Immunities Act could competently be invoked (which is
denied), neither s 4 nor s 5(3) afforded President Bashir any immunity. |
address why that is so by examining each of the sections relied on by the
applicants. | point out that each section relates to immunities that arise in
different circumstances. Section 4 deals with the immunity enjoyed by heads
of state. Section 5 deals with the conferral of immunity on organisations. The

provisions and the immunities they confer are distinct from one another.

Section 4

50.

Section 4 provides:

Immunities and privileges of heads of state, special envoys

and certain representatives.—(1) A head of state is immune

from the criminal and civil jurisdiction of the courts of the

Republic, and enjoys such privileges as—

(a) heads of state enjoy in accordance with the rules of
customary international taw;

(b)  are provided for in any agreement entered into with a
state or government whereby immunities and privileges

41

Section 233 of the Constitution
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51.

52.

are conferred upon such a head of state; or
(c) may be conferred on such head of state by virtue of
section 7 (2).

Section 7(2) provides:

“The Minister may in any particular case if it is not expedient to
enter into an agreement as contemplated in subsection (1) and
if the conferment of immunities and privileges is in the interest
of the Republic, confer such immunities and privileges on a
person or organisation as may be specified by notice in the
Gazetle.”

Section 4 thus confers immunity on heads of state to the extent provided under
customary international law, by agreement between States, or by notice in the

Gazette.

No agreement or notice

53.

54.

The High Court papers do not suggest that South Africa concluded an
agreement with Sudan to confer immunity on President Bashir. Before this
Honourable Court, the applicants now state that Sudan requested that
President Bashir be accorded all privileges and immunities. 2 This cannot be
as s 7(1) of the Immunity Act states that, any agreement to confer immunity
must be recorded in writing and published in the Gazette, The only Notice
conferring immunity was published in terms of s 5(3) (as appears from KRKY).
No immunity been granted and no notice published in terms of s 4(1){c) of the

immunities Act.

It means that only s 4(1)(a) — the grant of immunity under customary

international law — could possibly apply.

42

FA para 64
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Immunity under customary international law

55.

56.

Historically, under customary international law, serving heads of state enjoy
immunity from the jurisdiction of domestic courts and immunity from arrest and
prosecution in foreign States. That protection flows from the act of state
doctrine, which demands that States respect one another’s sovereignty and
allow their representatives to carry out their functions without fear of arrest or

embarrassment 13

However, customary international law has developed and does not preclude
the arrest, by South African authorities, of a serving head of state indicted for

prosecution by the ICC. That is so for a number of reasons:

56.1.  First, the immunity conferred by customary international law applies
only to the extent that it is not excluded by statute. The ICC Act
provides both that a domestic court has jurisdiction over a person
accused of international crimes whilst they are in the Republic, and
that their status as head of state will afford them no immunity from
prosecution nor immunity from arrest and surrender to the ICC.
Those provisions prevail over the rules of customary international law
imported by the Immunities Act (which was enacted before the ICC

Act and is thus subservient to it).

56.2.  Similarly, a rule of customary international law may be overridden by

the provision of a treaty. Article 27 of the Rome Statute, which

43

See, for example, Case concerning the arrest warrant of 11 Aprit 2000: Democratic
Republic of Congo v Belgium, judgment of international Court of Justice, 14 February
2002 {Arrest Warrant case), paras 51, 54,

21




57.

58.

59.

expressly excludes head of state immunity from jurisdiction and from

prosecution, thus applies.

56.3. It means that the prevailing statutory and treaty regime removes any
immunity from jurisdiction and from prosecution that President Bashir
might have enjoyed under customary international law (and

consequently under s 4(1)(a) of the Immunities Act),

The appﬁcants are misguided in their suggestion that the Arrest Warrant
case judgment is the dispositive source of authority with regard to immunity
for heads of state in international law. The prevalent position in infernational
law is that immunity for heads of state for grave international crimes is not

absolute,

Firstly, | am advised that the Arrest Warrant case is distinguishable. It relates
to immunity for a foreign minister and with regard to the application of
universal jurisdiction by a Belgian court seeking to arrest and prosecute 3
Democratic Republic of Congo national. These facts are very different from
the present matter where a state party to the International Criminat Court is
required to comply with its Rome Statute duty (incorporated under its own

domestic law) to arrest a suspected perpetrator of international crimes.

Secondly, the Arrest Warrant case has eight dissenting or separate judgments
contesting the main judgment relied upon by the applicants. it has also been

severely criticised by leading international criminal law academics and
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60.

practitioners * for alleging that immunity is inviolable % and for failing to
establish that state practice and opinio juris (which are essential when one
claims that something constitutes a principle of customary international law)

exist, 48

Thirdly, immunity for the core international crimes has been denounced by a
host of international treaties and statutes including: Article 7 of the 1996 Draft
Code of Offences against Peace and Security of Mankind*”: Adicle 7 of the
Statute of the International Criminal Tribunal for the former Yugoslavia
("ICTY?); Article 8 of the Statute of the International Criminal Tribunal for
Rwanda (“ICTR"); Article 4 of the Genocide Convention and the Article 27 of
the Rome Statute; Article 6(2) of the Statute of the Special Court for Sierra
Leone; Article 29 of the Law on the Establishment of Extraordinary Chambers
in the Courts of Cambodia for Prosecution of Crimes Committed during the

Period of Democratic Kampuchea.

44

48

a7

Arrest Warrant Case, Dissenting Opinion Judge Van den Wyngaert, at para 27:Arrest
Warrant Joint Separate Opinion of Judges Higgins, Koojimas and Burgenthal at para 78.
A Cassese ‘When May Senior State Officials Be Tried for International Crimes? Some
Comments on the Congo v Beigium Case' (2002) 13 E.JiL 853~75; John
Dugard Infernational Law: A South African Perspective (2011) 4™ edition pages 251 to
253,

Arrest Warrant Joint Separate Opinion of Judges Higgins, Koojjmas and Burgenthal: “Now
it is generally recognized that in the case of such crimes which are often committed by
high officials who make use of the power invested in the State, immunity is never
substantive and thus cannot exculpate the offender from personatl criminal responsibility”
para 74; * Moreover, a trend is discernable that in a world which increasingly rejects
impunity for the most repugnant offences, the attribution of responsibility and
accountability is becoming firmer, the possibility for the assertion of jurisdiction wider and
the availability of immunity as shield more limited” para 75. Available at http://www.icj-
cij.ora/docket/fites/121/8136.pdf
“In the brevity of its reasoning, the Court disregards its own case law on the subject on
the formation of customary international law. In order to constitute a rule of customary
international law, there must be evidence of State practice (usus) and opinio juris to the
effect that this rule exists.” para 12 Dissenting Opinion of Wyngaert avaitable at
hito/lwww.icj-cii.org/docket/files/121/8 144 pdf
Available at hito:/legal.un.orgliic/texts/instruments/english/commentaries/7 4 1896.pdf
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61.

62.

Fourthly, jurisprudence from the Special Court for Sierra Leone (the court that
indicted former President Charles Taylor for serious crimes whilst he was still
in office} reveals that heads of state are not immune under international law. %3
The same can be said about the jurisprudence from the ICTY, which indicted
former President Milosevic*® for international crimes. In the case of Prosecutor
v Furundzija %° the ICTY states that “Individuals are personally responsible,
whatever their official position, even if they are heads of State or government
ministers™' and that “Article 7(2) of the Statute [of the ICTY] and article 6(2)
of the Statute of the International Criminal Tribunal for Rwanda, hereafter

“ICTR" are indisputably declaratory of customary internationat law.”52

Fifthly, the Arrest Warrant case noted an exception that would apply as far

as the ICC was concerned:

“an incumbent or former Minister for Foreign Affairs may be
subject to criminal proceedings before certain international
criminal courts, where they have jurisdiction. Examples include
. . . the future International Criminal Court created by the 1998
Rome Convention. The latter's Statute expressly provides, in
Article 27, paragraph 2, that [ilmmunities or special procedural
rutes which may attach to the official capacity of a person,
whether under national or international law, shall not bar the
Court from exercising its jurisdiction over such person” %2

48

49

50

51
52

53

Prosecutor v Charles Ghankay Taylor, Case Number SCSL-2003-01-, Decision on
immunity  from  Jurisdiction, 31 May 2004. Para 33 available at
http:/fwww.haquejusticeporta!.netlDocs/Court%ZODocuments/SCSlJT avior_Decision%2
Qan%20immunity pdf

Decision on Preliminary  Motjons para 26-28;30-31 available at
hitp:/www.icty. org/x/cases/slobodan mifosevic/tdecien/111087 3516828 . him

Case No. ICTY-95-17/1, 10 December 1998 available at
http://www.ictv.orq/x/cases/furundziia/tiuq/en!fur—ti% 1210e pdf

ibid at para 140

This was further confirmed case of Prosecutor v Slobodan Milosevic Decision on
Preliminary Motion para 27 where the court states “Article 7, paragraph 2, of the Statute
provides that the official position of any accused person, whether as Head of State or
Government or as a responsible Government official, shall not relieve such person of
criminal responsibility nor mitigate punishment” the Court goes on ta say in para 28 that
“there is absolutely no basis for challenging the validity of Article 7, paragraph 2, which

at this time reflects a rule of customary international law." Available at

hitp:/ivww Icty oraix/cases/sichodan mlosevic/tdec/en/1110873516829. htm
Arrest Warrant case, para 61
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63.

64.

65.

There is thus no rule of customary international law that affords serving heads
of state immunity from sumender to, and prosecution by, an international
tribunal for the commission of international crimes.’* The ICC has expressly
endorsed that finding.®® Its findings on the scope of its jurisdiction are binding

on State parties, including South Africa. 56

But even if one alleged that immunity for grave crimes for heads of state was
absolute, which SALC denies, the Security Council’s referral of the Darfur
conflict to the iICC for investigation included, in paragraph 2, a binding call on
State parties to the Rome Statute to cooperate fully with the ICC and to
provide any necessary assistance to it and its prosecutor. A copy of the
Security Council resolution is attached as “KRKS8”. It amounted to a waiver,
under international law, of any immunity that an official might otherwise have

enjoyed in relation to that conflict.57

Thus President Bashir enjoys no immunity from prosecution before the ICC,
under customary international law, as a serving head of state — and South
Africa has aligned itself with that position under the Rome Statute both by its
membership of the ICC and through the provisions of its ICC Act. He
consequently does not have immunity under s 4(1)(a) of the Immunities Act

either.

54

&5
56

57

See also Prosecutor v Omar Hassan Ahmad Al Bashir, judgment of the Pre-Trial Chamber
| of the ICC, 13 December 2011 (the Maiawi case}, paras 33-36

Ibid.

Article 119(2) of the Rome Statute and Arrest Warrant Joint Separate Opinion of Judges
Higgins, Koojjmas and Burgenthal “We reject the suggestion that the battle against
impunity is made over to international treaties and tribunals, with national courts having
no competence in such matters...” para 51.

Prosecutor v Omar Hassan Ahmad Al Bashir, judgment of the Pre-Trial Chamber If of the
ICC, 13 June 2015, para 9. See also Prosecutor v Omar Massan Ahmad Af Bashir,
judgment of the Pre-Trial Chamber |l of the ICC, 9 April 2014 (the Congo case), para 29,
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Section 5(3) and the Notice

66.

67.

68.

69.

70,

The applicants also rely on the Notice as the source of the immunity
purportedly granted to President Bashir. The Notice was published in terms of
s 5(3) of the Immunities Act. That appears both from the face of the Notice —
in which the Minister of International Relations and Cooperation states that
the Notice was published “n accordance with the powers vested in [her] by
section 5(3) of the Diplomatic Immunities and Privifeges Act, 2001” - and from

the applicants’ answering affidavit filed in the High Court.

Section 5(3) of the Immunities Act deals with the conferral of immunities only

on organizations and their officials. It provides:

‘Any organisation recognised by the Minister for the purposes
of this section and any official of such organisation enjoy such
privileges and immunities as may be provided for in any
agreement entered info with such organisation or as may be
conferred on them by virtue of section 7(2)."

An “organisation” is defined in s 1 as “an intergovermnmental organisation of
which two or more states or governments are members and which the Minister

has recognised for the purposes of this Act’,

Section 5(3) thus provides for the conferral of immunities on organizations and
their officials. It does not provide for immunity to be granted to heads of state
(which is dealt with in s 4 of the Immunities Act} or state representatives

attending an international conference or meeting (which is dealt with in s 6).

Congruent with that, an agreement in the present case was concluded

between South Africa and the Commission of the African Union, which

specifically provided for immunity from jurisdiction and arrest for the officials
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71.

72

73.

and staff of the AU and other organisations. A copy of the Agreement is

attached as “KRK9”. Article Vil of that Agreement afforded:

‘the Members of the Commission and Staff Members, the
delegates and other representatives of Inter-Governmental
Organisations attending the Meetings [of 7 to 15 June 2015]
the privileges and immunities set forth in Sections C and D,
Articles V and Vi of the General Convention on the Privileges
and Immunities of the OAU".

Paragraph 1 of the Notice published in the Government Gazette is in the same

terms.

On a plain reading of article VIl of the Agreement and paragraph 1 of the

Notice, immunity was granted to:

72.1.  members of the Commission of the African Union;

72.2.  staff members of the Commission of the African Union:
72.3.  delegates of Inter-Governmental Organisations; and

72.4.  other representatives of Inter-Governmental Organisations.

Neither the Agreement nor the Notice conferred immunity on State delegates
or State representatives. It means that the Agreement and the Notice do not
confer immunity on heads of States. They did not need to because heads of
state attending the AU meetings would ordinarily enjoy immunity from
jurisdiction and prosecution under customary international law, and
consequently under s 4(1)(a) of the Immunities Act. But as already
discussed, those immunities do nhot avail President Bashir in light of his
alleged commission of international crimes and his indictment before the ICC

pursuant to the Security Council’'s Resolution 1593,
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74. It follows that President Bashir did not enjoy immunity under s 5(3) of the

Immunities Act or in terms of the Notice.

75. Contrary to the applicants’ suggestion,*® there is no violation of the Oudekraal
Principle as alleged by the applicants. It was not necessary for the High Court
to set aside the Notice because it found that the Notice did not confer any

privileges and immunities on President Bashir,
Summation

76.  For the reasons set out above, President Bashir did not enjoy any immunity
from jurisdiction or from arrest. The High Court’s findings to this effect, and
the order it consequently granted, were correct. There is, with respect, no

reasonable prospect that they will be overturned on appeal.

MOOTNESS

77. The order under appeal directed the applicants to arrest and surrender
President Bashir to the ICC for prosecution for various alleged international
crimes because he was in South Africa at the time, and consequently subject
to the jurisdiction of the South African courts and capable of arrest by South
African authorities, However, President Bashir left South Africa before the
High Court's order could be given effect to. The facts that gave rise the

application no longer pertain. The application is consequently moot.

78.  The High Court confirmed as much. In paragraph 7 of the leave to appeal
judgment, it confirmed that “the facts before us are clear that there is no longer

any live controversy between the parties. We are further of the opinion that

58 FA para 66
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79.

80,

81.

the appeal will therefore have no practical effect between the parties”. |

respectfully endorse that view.

In the application for leave to appeal to this court, the applicants record that
President Zuma wishes to invite President Bashir to return to South Africa. 5
In fact, such invitation may already been issued. On or around 12 October
2015, the press reported that Sudan (among others) had been invited to
attend a forum to be hosted in South Africa in December 2015. | attach
articles to this effect as “KRK10”. Other news reports, attached as “KRK11”
suggest that he has been asked not to attend. That is likely because there is
- and has always been ~ an endorsed warrant for his arrest that requires the

South African authorities to arrest him on entry into South Africa.

I also submit that the appeal would not raise questions of public importance
that would affect matters in future. There are currently no other serving heads
of State against whom the ICC has pending arrest warrants or requests for
surrender.®® Even if there were, there is no reason to believe that South Africa
will invite or receive them into the Republic, or that they would come even if
South Africa were willing to do so. Any claim that similar legal questions might

arise in the future is speculative and unlikely to materialise. '

The High Court found that even if the matter raised issues of public

importance, it was precluded by s 17(1) of the Superior Courts Act from

58
80

61

FA para 13

President Uhuru Kenyatta and Deputy President William Ruto were indicted by the ICC
but appeared before the Court voluntarily.

A speculative claim that a legal question will arise again is not sufficient to warrant an
appeal being heard in the public interest; see, for example, Ethekwini Municipality and
Others v Combined Transport Services (Pty) Ltd and Others [2010] ZASCA 158 {1
December 2010) paras 11-18.
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82.

granting leave to appeal because the proposed appeal has no prospects of

success.® | respectfully endorse that finding.

The matter is therefore moot and an appeal would be of academic interest

only. Leave to appeal should therefore be refused.

CONCLUSION AND REQUESTED ORDER

83.

For all these reasons, SALC submits that the application for leave to appeal

should be dismissed with costs, including'the costs of three counsel (given the

ip

complexity, novelty of issues, ang

| certify that:

I. the Deponent acknowledged to me that;

Al She knows and understands the contenis of this declaration;

B. She has no objection to taking the prescribed oath;

C. She considers the prescribed oath to be binding on her conscience.

I1. The Deponent thereafter uttered the words, "l swear that the contents of this declaration are true,
s0 help me~{hd"

i

Prasothmen Vennagopal Naikar
Commissioner of Daths
Practising Attorney R.8.A
Suite 8, 2nd Flgor

2 Hood Avanye Rosebank
Tel: 011 252 3000 Fax: 011 447 8559

62
63

Leave fo appeal judgment, paras 9-11

Geldenhuys and Neethling v Beuthin 1918 AD 426 at 441, quoted with approval in, for
example, Qoboshiyane NO and Others v Avusa Publishing Fastern Cape {(Fty) Ltd and
Others 2013 (3) SA 315 (SCA) para 5 and Deutsches Altersheim Zu Pretoria v Dohmen
and Others [2015] ZASCA (5 March 2015) para 4. The same principie has been endorsed
by the Constitutional Court in, for example, National Coalition for Gay and Lesbian
Equality & others v Minister of Home Affairs and Others 2000 (2) SA 1 {CC) fn 18; Radio
Pretoria v Chaitperson, Independent Communications Authority of South Africa, and
Another 2005 (4) SA 318 {CC) para 41,
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A. Introduction
[ These short heads of argument are filed on behalf of all the applicants for leave 1o

appeal. the Minister of fustice and Constitutional Developmen: and other State
respandents a gue (collectively, “Government™. It concems a decision by this Court
to order the arrest of a serving foreign head of State. There can be no sensible debate
that it is of natienal and imernational fegal significance:’ the intemational crimingl
accountability of a sitiing head of State. his susceptibility to arrest in a foreign state,
and South Africa’s legal duties under national and international law. s South Africa
under a legal duty to arrest a sitting president of a sovereign state, or Lo respect his
immunity as head of State? This question has never before been considered by any

South African court,

2. A fuil bench of this Court handed down an urgent. final order answering this question
by imposing & duty on the South African Government to arrest a sitling head of State.
The judgment subsequently delivered. in which reasons are provided for the order,
confirms that this Court answered the question categorically: the judgment is not
restricied to the particular president in question.  The guestion now arising, and
addressed in these heads of argument, is not whether the Fufl Bench was right ar
wrong.  The correct (est as regards leave to appeal is whether the extraordinarify

important legal question answered by this Court — as a court of first instance, sitfing

" lndeed. e Judgment itself reorrectly, with respect) resords in para 7 “tie imporiance of the matier especislly
taaving regard 10 Souih Africa’s constituional and inwrnatonal legal obligations™ Para 34 in wen reftects the
Court’s concern that the 1CC ke cognisance of the matter, and (what the Court found 10 bey the ~conflict
between South Afvicas regional affiliation on the one hand wnd its hroader internutional oblisations on the
otfer”




under extremely urgent and also otherwise invidious circumstances’ - should be
considered by another court, pursuant to the ordinary appeal hierarchy established by
the Constitution (which itsell contemplates an in-principle right of appeal from a court

of first instance).

3 It is to assist the Cowrt in answering this latter question that these heads of argliment

have been prepared. They are filed in advance of the hearing to afford not only the
Court but also the respondent an opportunity to consider Government’'s core
submissions on whether leave 1o appeal should be granted. Their purpose is to
facilitate the bearing of the application for leave to appeal. and to truncate the hearing

to the extent possible.

4. These lieads of argument are structured as follows,

(ay  First we address the test for leave to appeal and incidental procedural matters.

(b} Thereafier we deal separately with each of the grounds of appeat, demonstrating
that the applicable test is met.

e} Weconclude, for the reasons set out below, by submitting that
{1} there are reasonahble prospects that another court may come to a different

conclusion;

(1) it is in the interests of justice that leave ta appeal be granted: and

(it} leave to appeal should be granted to the Supreme Court of Appeal,

a3 - - - = - . ~
" For instance. the extreme urgency of the matter meant that the Court was not assisted by having heads of
arguIment on botf: sides. Mor can either side claim to have had, in the unavaidably pressing time available. an
adequits DpPOTIURHY 10 research and develop araument.



A

B. Principles governing applications for leave to appeal
3. The principles governing the question in this application (i.e. whether leave to appeai

should be granted) are well-established. We nonetheless summarise them for

convenience.

(1} Circumstances in which leave 1o appeal mav be eranted

0. The Superior Courts Act 10 of 2013 is the Act which now provides the statutory
matrix. It preserves the primary basis for granting leave to appeal. This is whether “a
reasonable prospect of success™ exists.” The Act does mot, we submit* affect the

established test for determining whether reasonable prospects of suceess exist. The

"Seetfon 1704 Rain.
* There &5 o presumption that the legiskature does mot intend 1o amend the common Taw more than BECLSsAry
tSwyn Litleg van Here 5 od (duta. 19811 at 97-100%, Under the commaon law the operative “question [is]
whether the apphlicant would have a reasonahie praspeet of success on appeal™ (Geapivg v Mimisier af
Police Y973 (1) SA 130 (AT a1 135H: Mokoena v Minisrer of Justice 1968 (4} SA 708 (A) at TLIA. emphasis
added). This is fhe wellknown rest laid down in & ¢ Mgubone 1945 AD 185 a1 187, This teer wis confirmed in
Westinghouse Brake and Equipment (Po) (rd v Bilger Engineering (Prvj Lid 1986 {2} SA 355 (A} a1 563C-E
{for uppeals not regquiring special leave), snd apphicd in infer afia § v Rens 1996 (11 SA 5218 (00 at para 7,
Section 1701 Ka)(i) adopts these identical words, Under the common Iaw the question has never been whether
“the applicant cowled have a reasonable prospect of success on appesl™ this phrase is entively absent frony the
livwe reports. an electronic search estabiishes. 1t has nonetheless been observed that the use of the word ~wanld™”
in section T7(1)2)(i} affects the test for keave 1o appeal.  But this word gualifies only the clause ~have a
reasonable prospect of success™ it does not deal with fe to establish where there are prospects ol success.
Thurs the use of the word “would™ in section 1701 Ha)i} does nor. with respeet. indieste a legislative intent ta
“raise the bur”, We nanetheless draw w e Cowt's attention the application of an unreporied fudgment L Adon
Chevawx Trust v Hing Goosen 1L,CC T4R2014) in a subsequent unreporied judgment. Duantjie Commurity v
Crocedite Valley Ciirus Company (Fiyj Lid (T572008) 120131 ZALCC 7 (28 1 uly 20455 al para 3. Both are by
single judges siting in the Land Claims Couwrt. A Mhough Van Loggerenberg Superior Court Praciice
{Juti, 2005) Vol | at A2-33 considers what wasz said in Mo Cheveus as only an ohirer observation. in
Dazntjte Commmiry {t was considered that dfos! Chevaux has held
“ehat the treshold for grimting lewve o appeal had been rajsed in the new Act Bertelsmann J found
thar the use of the word “would in the pew Act indicated a measure of certainty that another Court will
difier fam the Court whose judgment Is sought to e appealed against. Consequently. the bar set in the
previous test. which requived “& reasonable prospect that another Court might come to a differens
comclusion”. las been raised by the mew Act and this then, is the test to be applied in this mager”.
Nonctheless. whatever the correct test. this application for leave to appeal passes it comibriably. we respectfully
submit,
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test remains whether or not there is a reasonable prospect that another court may come

10 a different conclusion.®

7. The innovation introduced by the Superior Courts Act is that leave fo appeal may be

granted also when “there is some other compelling reason why the appeal should be

heard™® Accordingly the scope far granting leave to appeal hag been widened by
g1 P p Pp Y

the 2013 Act.

8. We would point out, however, that section 17(1)(b) restricts this ex ended approach to

graniing leave to appeal to decisions which do “not fall within the ambit of

section 16(2)(a).” Section FG{2)a) is the functional equivalent of section 2H{AY of the

Supreme Court Act 39 of 1959, I provides for the dismissai of an appeal on the basis
that “the decision sought will have no practical effect or resuft”.” There are twicr

reasons why this provision does not apply 1o this application,

9. The first Esr that the decision sought wilt indeed have “practical effect or result”? This
is because whether or not a sitting head of Staie enjoys immunity under international
faw and South African law. or whether a sitting head of State is subject [0 arvest i
South Africa wil} practically affect every future event of intermational significance to
be held in South Africa. [t will affect the conduct of its international relations. South
Africa has mediated. and mediates, many disputes in relation to which serving heads

of State from time to time are present in this country: the Great Lakes Region. Céte

*This is indeed the test applied by a distinguished (Ul beach ol ks Court in Commissioner of Inland Revenue v
Tack 1989 (4) SA 888 ¢T) at 8901, per Elafl DI (Goldsione and Kriegler 1] concurring).

® Section 1701 Hajii.

" Section 1602l ). emphasis added. Section 21 AN 1) of the 1959 Suwpreme Court At provided. however, that
the judemeni ur order sought will have no practicel effect or resuly™. emphasis added.

¥ Notics of apphcation oy leave appeal o9 para [hi,




d'lvoire. Central African Republic and Sudan itself are a few examples.  Serving
heads of State visit for other reasons too: State visits, funerals, medical visits,
Accordingly the question is far from academic, as the judgment itself correctly, with
respect, held.” in particular. whether South Afiica is in a position to host African

events without arresting invitees is of pressing practical relevance 1o Governmerit.

0. The second is that a court of appeal retains a discretion to hear a matter despite the
operation of the principle now codified in section 16(1}(b). and previously embodied
in section 21A(1) of the 1959 Act. In ABSA Bank Limied v Van Rensburg'® the
Supreme Court of Appeal applied section 21A(1) of the 1959 Supreme Court Act,
Maya JA reiterated that section 21A(1) confers a discretion to determine matters
which would have no practical effect and result between the parties,”’ The eoneurring
minority judgment significantly quotes the unanimous Supreme Court of Appeal
judgment in Porr Elizabeth Municipalin: v Smit."> PE Munieipality, in wrn, quotes
the following passage in R v Secretary of Siate Jor the Home Department, Ex parie

. 3 i
Sertenn"

-l aceept ... that in a cause where there is an issue involving a public auwthority as
to a question of public law. your Lordships have a discretion fo hear the appeat, even
if by the time the appeal reaches the House there is no longer a #is to be decided

which will directly affect the rights and obligations of the parties infer se”

. This matter raises important questions of public law arising from the interpretation

and application of the Implementation of the Rome Statute of the International

" n para 2 this Court held “this jdgment remaing relevam in view of the irrporiant constitutional and
inmmaﬂmml principles at stake™

T2014 (41 SA 626 (SCAY

" ol 8t para & eiting Constiwtional Court and Supreme Court of Appeal judgments confinming this pringiple,
i "f}{)”* (43 SA 241 (8CA) para H.

!lt)c}ﬁj TWER 483 (M. ot 4874




Criminal Court Act 27 of 2002 (the Implemeniation Act) and the Diplomatic

Immunities and Privilepes Act 37 of 2001 {the Immunities Act). The single previous

cceasion when this Court was seized with the application of the Implementation Act,
in National Commissioner, South Afvican Police Service v Southern African Human
Rights Litigation Centre, it granted leave to appeal lo the Supreme Court of Appeal.
The subsequent judgment by the Supreme Court of Appeal upheld this Court’s
Judgment. but without any adverse comment on granting leave to appeal to it."?
Subsequently, in granting leave to appeal (o itself from the Supreme Court of Appeal,
the Constitutional Court confirmed that the application of the Implememation Act in

South Africa has far-reaching consequences for South African authorities i the

execution of their constitutional. international and domestic law obligations.”” This
further confirms the importance of the issues arising under that Act. Burt the previous
litigation did not consider any of the important issues arising in the judgment forming
the subject-matter of this application. They. o, warramt the Supreme Court of

Appeal’s attention.

2. Accordingly. both grounds on which leave to appeal may be granted are available. and

section [7(1¥b) does not operate against graming leave to appeal.

) Court to which leave to appeal may be eranted

L

Such is the importance of this marter that the Judge President constituted a full bench

to hear it as a court of first instance.'® In a similar situation a full bench of the Cape

2014 (25 SA 42 (SCA) ol pars 5,
" National Commissioner of the South African Police Service v Southren African Humen Rights Litigarion
Centre 2085 (1) SA 315 (CC) 8t para 83,

" Para 7 of the judzment indeed records this.

-



Provincial Division had to consider whether an apptication for leave to appeal 10 the
Supreme Court of Appeat was competent. [n Derby-Lewis v Chairman of the
Commitiee on Ammesty of the Truth & Reconciliation Commission,” which was
determined under the 1939 Act. Comrie J {with whom Hlophe JP and Van Heerden |
concurred} held that it was competent for the fulf bench to grant an application for
leave to appeal.’® Comrie J further confirmed that the standard “reasonable prospect
of success™ test remains applicable in such circumstances (in other words. the test
governing special leave does not apply in such circumstances).”” The only court to
which feave 10 appeal could be granted. the Court held, was the Supreme Court of

Appeal >

b Similarly. in Rail Commuter Action Group v Transnet Lid t/a Metrorail (No 2) leave
- ~ . 3

to appeal was granied by a full bench w the Supreme Court of Appeal.”’  The

judgment on leave to appeal describes the issues invoived in the main Judgment in

terms gpplicable to the judgment forming the subject-matter of this application

“extremely difficult issues relating 1o duties that have been imposed by this Court
upon [ergans of State. including the Minister of Transport]. Although, in my view,
this Court has sought 1o impose those duties on the narrowest possible basis. it is
possible that another Court could well decide that this judgment has in effect
constructed & legal bridge which is too wide insofar as the legal obligations fmposed

upon State institutions are coneerned.™™

001 (3)SA 103340),

* ol ar 488AR,

Mkl ar 488 A/-B, .

I AL 4BRR-C, citng fver alia § v Medfilfan T0H (1} SACR 148 { W), isedta Full Bench decision.
L2003 (57 8A 593 (),

= 1 at 3931
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The Court considered that it would be “arrogant to assume that this Court has spoken
the last word™ on the issue. and that “{t]hat in itself is justification sufficient to uphold

the application for feave to appeai™ ™

Under the Superior Courts Act the fegal position anticulated and applicd in the abgve
cases has now been codified. Section 16( Ha)i) provides that an appeal from a court
consisting of more than one judge lies to the Supreme Court of Appeal. Accordingly
it is competent for a full bench w grant Jeave 1o appeal, and any leave (o appeal must

be granted to the Supreme Court of Appeal.

In what follows we apply the above principles to the present application,
demonstrating that there are reasonable prospects of another court coming to” a
different conclusion. In such circumstances a court is “bound. as a mauter of duty. to
grant leave to appeal.”™ No d iscretion 1o refuse leave then exists,” and leave must be

granted 10 the Supreme Court of Appeal.™®

Grounds of appeal

The notice of application for leave to appeal identifies sixteen respects in which the
Judgment is reasonably liable to a different conciusion by another court. These
conclusions underlie the orders against which this application is directed.”” The

orders rest on the legal premise that a tegal duty exists under the Constitution to arrest

1 at 396,
“ Van loggerenherg Superior Court Praciice U, 2015) Yol o A2-35,

i,

* Scetion 1603 ¥a)H) af the Supreme Court Act,
o Only three orders were made, The first twe are subsiantive ang the (hiret relaces purely o coste,




H

a sitting head of State who is similarly circumstanced to President Bahir of Sudan:;™
and that seetion 40(1)(k) of the Criminal Procedure Act 51 of 1977 autharises this. 2
In demonstrating that a reasonable prospect exists that another court may reach a
different conclusion on these orders, we address the findamental suppositions
underlying them. In doing so we follow the sequence adopted in the notice of leave
appeal, which itself follows the sequence of the judgment.  In the interests of

concission, we deal collectively with related grounds of appeal where appropriate,

(N First_and fifth orounds of appeal: The formulation of the guestion for

consideration

The Court formulated the question for consideration as follows: “whether a Cabinet

iR esolution coupied with a Ministeriaf Notice are capable of suspending this country’s

duty to arrest a head of State™ ™ This. with respect. begs the question.

The question is whether there is a legal duty to arrest a serving head of State under

South African law. The answer, in short, is that

. section 4(1} of the Immunities Act imposes an absolute duty not to arrest a
serving head of State;

» section 15 of the Immunities Act (which was not impugned) in fact criminaglises
the conduct expected by this Court of Government;

. neither the Implementation Act nor the Rome Statute imposes the duty
presumed a priori by the Court 10 exist on Gevernment.

We explain why this is so in dealing with the further grounds of appeal.

H;sL srder (reproduced in para 2 of the judgment),
%cumd order {reproduced i para 2 of the judgment).
"Para 1 of the judgment.
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(2} Second and third sronnds of appeal: The orders are contrary to Government's

statutory duties; #or consistent with the Constitution: and meonsisient with

Constitutional Court authority

21, The relevanr part of section 4(1} of the Immunities Act provides that “{a] head of state

Is immune from the criminal and civil jurisdiction of the courts of the Republic™* 1

confers an absolute immunity on a serving head of State. [t is not subject to or
dependent on any immunities or privileges related to “the United Nations, specialised
agencies or other international orgenisations™. ™ Nor is it subject to or dependent on
any ministerial conferral or agreement pursuant to section 7 of the Act. Section |4 of

that Act. in turn, imposes a criminal penalty for violating this absolute immunity.

ra
[]

This notwithstanding, this Court subjected a serving head of State to its jurisdiction
and process by issuing an order for President Bashir's arrest ™ This. with respect, is
itself a violation of section [3, and of customary international law {which is g further
compelling reason to subject the fudgment w appeal scrutiny — the only available
remedy to Government o protect South Africa from a breach of international law,
should the judgment be inconsistent with international Taw, as Governmens stbmits it

is for the reasons set out below),™

" The full text of section 417 reads
“lzl hend of siate is immune fromn the coimingt and civil Jurisdiction of the courts of the Republic, and
enjoys such privileges as
faj head of state enjoy in accordance with the rules af customary international fawv-

{0) are provided for in any agreemant entered into with  state or government whereby immunities and
priviteges are conferred upon such a head of state: ar

) {e) may be conferred on such head of state by virtse of section 7¢2)."

s section 3 of the Act contemplales,

* Order 2. reproduced in para 2 of the judament.

" aternationa) baw does not distinguish berween different arms of government for purpases of South Afrien's

conduct o the internationai-los Jovel
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The Court also held that 1o the extent that Government has not taken steps to aryest
President Bashir {in other words. to the extent that Government complied with
section 4(1) and 15 of the Act. and with customary international faw). Oovernment’s
conduct was inconsistent with the Constitution and invaiid.”® But the Constitution
provides that “[cJustomary international law is law in the Republic unless i1 is
inconsistend with the Constitution or an Act of Parliament.™® The relevant Act of
Parliament. which is the Jex specialis on the immunity of serving heads of foreign
States. is of course the Immunities Act. As we shail show. it gives effect to the
customary international faw immunity applicable rafio personge in respect of a

serving head of Sute.

Neither section 4(1) nor section 15 of the Immunities Act was under constitutional
attzek in the proceedings leading to the impugned orders. Naturally. nelther of them
was declared unconstitutional.  Accordingly, they could not, in the words of the

Y

Constitutional Court. be “bypassed™.” The orders could only have been granted if a
proper constitutional challenge was instituted,™ and if sections 4(1} and 15 of the

Immunities Act had been set aside pursuant to such challenge.” In that event the

order was subject (o confirmation by the Constitutional Court.™ and did not take any

* Oeder boreprodaced inpara 2 of the judgment,
7 Section 132 of the Constitution.
T Minister of Health v New Clicks South AfFica thoe Lid 2006 C2) S 311 (CC) 2t parg 437,

" Minister of Home Affairs v Fisenberg & Associates 2003 (3)

SA IR LOC) a pura 68
“Seetion 17201) of the Constiwtion empowers 2 Cowrt when deciding 2 consitunionaf matier W make
“any order tha is just and squitable. Seetion 172011 does not. howewver, ermpower i W suspend the
provisions of an At of Parlisment or 2 proclamation which have not been (he subject of & proper
challenge before it and it is open to doubt whether s Court has the posver 1 do se. But even I such a
power exists (and 1 express no opinion on that issuel it would ave 1o be exercised sl sparingly and
ouly i the most exceptional circumstances.”

¥ Du Toit v Minister of Tramspore 2006 (1) SA 297 (CC) as para 34

“The difficulty in this case, however, is thal. as abready indicated. the applicant did not impugn the
constiwtionality of & 1201} or any provision of the A<t ... In these circumstances. snd in the
circumsiances of this case. the Act carmod be bypassed.”

" Section 17202 %a} of the Constitusion.
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effect until then® (unless interim relief was granted pending a declaration of

constitutional invalidity of the Immunitics Acty? The final orders granted were

accordingly

(i) inconsistent with an Act of Parliament giving effect to customary international
law. which has domestic legal status under the Constitution;

(i) asaconsequence, inconsistent with the Constitution itself; and

(i) inconsistent with Constitutional Court caselaw. ™

However, even if it were so that section 4(1) of the Immunities Act does not avail

T2
A

Government (despite our submissions to the contrary), ™ for reasons similar to those
identified above section 5 and section 7 of the Immunities Act do. Just as legislation
stands until set aside. so too does an exercise of public power pursuant 10 an
empowering provision.  Protection had been accorded by extamr executive or
administrative action under sections 3 and 7. The Constitutional Court has corifirmed
that, tikewise, conduct by the Executive “continues to exist until, in due process, it is

property considered and set aside™ ™ Even if it is considered unfawful, it may not be
! 3 ¥

s

' bid,

2 thid.,

! Apart from the autharities cited shove. see alse Minister of Home Affuirs v Eisenberg & Associates 2003 (5

SA 281 L10C) 51 paras 62271 ¢ holding that the order in question in that case was not avthorised by sectian 173 of

the Constitution) and Von dbo v Presiders of the Republic of Smeh Afvice 2009 (3} $A 345 {CChat para 50,

holding that
“The Constimtion carefully appartions powers. duifes and obligations 10 organs of State and jis
functionaries, 1t imposes s duty on il who exereise public power (o be responsive and zecountable and
10 act in acesrdanse with the law. -This implics that a claimant who seeks 1o vindicate o constitutional
right by impugning the conduct of 2 Sute funzetionary must identify the ianctionary and jis impugned
conduct with reasonable precision.  Cowts o, in making orders. have o formulate orders wit
appropriate precision.™

* The approsch adepred in the judgment (w para 30). holding that Government invoked the Wrong movision of

the Immunities Aet fnamely section 3. instead of section ). Bsell'is at odds with Yonnaken v Apalic Cleb 1974

CHFBA G614 {AY sl 6193-C. Where possible criminatity is invobved (n this case a8 a esult of section 13 of the

Immunites Act) a court should nos adopt & blinkered epproach w the particular statutory provision inveked.

SAMEC for Healih, Fasters Cape v Kirland Imvostments () Lit ta Eye & Laser Distime 2014 {3) SA 481

(CC) at para 66,




—
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disregarded.™ This indeed applies with special force to the notice published in the
Government Gazette by the Minister pursuant (o section 3(3) of the Immunities Act ¥’
Yet. despite the notice not being impugned, the Cowt’s order has swepl it aside. Thig
is contrary 1o the constitutional duty resting on courts, as articulated by the

Constitutional Court in the context of fegisiative administrative action. ™

The facts regarding this notice are shortly as follows. On $ June 2015 the M inister of
international Relations and Co-operation (the sixth applicant) published a norjce
under section 5(3) of the Immunities Act™ in terms of which she recognised the host
agreement entered into between Government and the African Union.®” The notice
stated that its purpose was the granting of immunities and privileges as provided for in
the agreement. ™’
]
The effect of section 5(3) a5 read with section 7(2) is that the Minister is empowered

10 either

*1d ar para 103: “a decision iaken by the incambent of the offies empowered o (ake it ... remain(s] effectunl
uniit properly set aside. it could nat he fanored or withdraws by interngl adminisirative fat™.
U Minkster of Healih v New Clicks Sourk Afriea iPry Lid 2006 121 SA 31T {CCY para [d6:

& Ihid,

“lLegistative adminisirative action is a special category of administrative action. 1t involves the making
ol faws and the wking of poticy decisions far that purpuse, Linder our Constitution these are decisions
which are within the domain of the Executive. 10 whom Parttament has delepated s law -making
power. Whilst the exercise of this power is subjeet 10 constiwtional contol, ¥ is imporwant that the
spetial rale of the exeeutive in exersising this power be ackngwledaed, und ihat courts “wke core nat to
usurp” i

* Section 303} of the Immunities Acy provides

“Any drganisation recognised by the Minister for the purpases of this section znd any official of such
arganisetion enjoy sugh privileges and mmunitics as may be pravided for in any agreement enterad
info with such organisation or as muy be conferred on ther by vittue of section 725"

Section 7125 in tum, provides

* Para 311 of Govermment's answering affidaviz,

“The Minister may in avy porticular case i i s Nt expediont @ enter Mo an agreement as
contemplated in subsection (1) and if the conlerment af immunities and privileges is in the interest of
the Republie. confer such immunities and privifeges on a parson or orpanisation as maiy b2 specified by
notive in the Gazetle,”

§ N . . e .
T Annexure I3 o Geverament s answering alfidavig,
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(a)  recognise any organisation and thereby confer privileges and immunities as

provided for In an agreement entered into with that arganisation; or
{b)  confer such immunities and priviteges on a person or organisation as may be

specified by notice in the Government Garetie.

28, In the present case. Government's conduet in publishing the notice in the Government
Gazette could fall inte either of the above categories. This is because an agreement
was entered into with the AU which conferred specific privileges and immunities on

officials of the AU as well as representatives of member states. Nonetheless, the

Court upheld the argument against Government that section 53)
“only deals with the conferral of immunity and privileges on an organisation. which
is defined in 5. | of the Immunities Act as “an intergovernmental organisation of
which two or more sfates or governments are members and which the Minister has

recognised for the purposes of this Act™ %

29, There is a reasonable prospect that another court may hold that this is an incorrect

interpretation of section 3(3), This is imrer alic because this interpre1ation overlooks
the laner p(}rtion. of section 5{3). which adds “or as may be conferred on them by
virtue of section 7(2Y". (Il may also hold that the result at which the Court arrived
was with respect markedly anomalous: how, by restricting immunities and privileges
to an “organisation™ in the s'ensa suggested by the Court. could the organisation

:

function when attendees {on the Court’s construction) had nong?)

30, The effect of the Minister's conduet in invoking section 3(3) of the Immunitics Act

was that & decision was taken which was executive or administrative in nature. The

" Para 28.10.3 of the judgment.
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effect of thar decision (whether executive or administrative in nature) is that once it
was taken. defined legal consequences flowed from it. These consequences are spelt
out in section 3(3) of the Immunities Act: privileges and immunities as provided for in

the agreement are conferred.

3. On the well-established principle articulated by the Supreme Court of Appeal in
Oudekraal,” and confirmed by the Constitutional Court in Kirland.> the Minister's
derision, and the legakl consequences flowing from it, are valid untif set aside by a
court of law on review, The effect of this principle is that the decision by the Minister
conferring privileges and immunities in accordance with the notice and the agreement

exists in fact and continues to have legal effect until set aside by 2 Court on review.

L¥E]
2

Government’s answering affidavit not only confirmed that this decision had not been

b

reviewed and set aside.™ It clearly invoked this fact, and — self-evidently ~ the
Oudekraal principle.”™ The judgment does not record any recognition of the principie
or its invocation on behalf of Government. Given the (with respect) failure by the
Court even to address the issue explicitly raised on the papers. th.e.re: is, at the very

least, a reasonable prospect that another court may reach a different conclusion if

regard is had to this important principle.

 Onclekrand Estates (P Lid v City of Cape Town 2004 (61 SA 222 (SCAY al parg 26
“Unil the Administrator's approval (and thus also the consequences of the approval} is set aside, by 2
eourt in proceedings for judicial review it exists n Bt and it has tegal comsequences that cannot
simply be overlooked, The proper fimetioning of 2 modern State would be considernbly compromised
it all administrative acts could be given effect 1o or ignored depending upon the view the subject takes
ol the validity of the act in question, No doubt itis fr this reason that our lasy has alvways recognised
that even an unlawful sdministrative act is capable ot producing lepatly valid consequences for so tong
as the unkawiil act is not set aside.

! Supra atpara VR, eiting Camps Buy Retepayers” and Resicents® Association v Harrison 20 1 (41 SA 42 1CCy

at pars 62 Bengreenyama Minerals (Piy) Lid v Genoralt Resources (014 Lid 2011 14) SA 113 {CCYat para 83;

and Njongl v MEC, Department of Welfare, Eostern Cape 2008 (41 SA 237 (CC) a paras 44-45 a5 examples of

prior Constinutional Court judgments recognising and applving the same principle,

* Para 38.2 of the answering affidavie

¥ Parg 38.3 of the answering affidavit,




33, It is further fo be observed that the regation of the Oudedraal principle is not, with
respect, sustainable on the basis of the Court’s conclusion as repards the interpretation
of the notice and the agreement. Article VIII of the Agreement provides that
Government shall extend the privileges and immunities set out in sections C and D,
Articles V and V1 of the OAU Convention to “the Members of the Commission and
Staff Members, the delegates and other representatives of Inter-Governments!
Organisations™. The Court found that heads of state who attended the meeting of the

ALl were not included i the ambit of the agreement. It concluded that

“foln its terms. that agreement confers immunity on members and staft of the AU
. g ¥
Commission, and on delegates and representatives  of  Inter-Governmenta)

Organisations. It does not confer immunity on Member States or their representatives

or delegates, ™

34, This conchusion does not, however, take into account the full wording of Article Vil
of the Agreement. 1f this is done, there is 2 reasonable prospect that another court
may conclude that the agreement specifically incorporates a reference which, with
respect. is not addressed by the Court in g judgment. and hence evidently
overlooked. This is 1o the privileges and immunities set out in sections C and D,
Articles V and VI of the QAU Convention. Article V of section C of the QAU
Convention entrenches the privileges and immunities of represemtativey of member
states.  Sub-clause 1(a) specifically provides that these representatives shall enjoy
immunity from personal arrest. Addréssing the explicit incorporation by reference of
precisely “representatives of member states™ not noted by this Court. another court

may hold that it is sufficiently clear from the express reference to sections Cand D of

T Parn 28.10.1 of the judgment.
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the QAL Convention that the Agreement is intended 1o incorporate the immunities

and privileges of member siates.

Moreover, the use of the word “delegate™ further reinforces this. The ordinary
grammatical meaning of the word “delegate™ connotes “{a] person sent or authorised
1o represent others, in par{:icu]a-‘r an clected representative sent 10 a conference™ ™
Applying the fundamental principle of statutory interpretation that the words in a
statute must be given their ordinary grammatical meaning {unless to do so would
result i an absurdity),* there is a good prospect that another court may come to g
different conclusion. There is. indeed, no suggestion in the papers that the Al
summit was anything other than a conference or that President Bashir attended it on a
frofic of his own.™ With respect, on a properly contexteal and purposive reading,
who else would be the contemplated delegates and representatives of the African
Union? Just its executive and administrative staf? We submit that another court may

reasonably reject that reasoning on its own merits, {oo.

We accordingly submit that for any or alf of these separate reasons the second and

third grounds of appeal bear good prospects of success, and that each of the three

orders is liable to being set aside on appeal.

(31 Fourth ground of appeal: Immunity preciudes arrest

The position under international law is clear: heads of State enjoy immunity, and this

“derives from deeply rooted doctrines of international faw ajmed ar facilitating

()\tord Advanced Learners Dictionary.
" Caol Meas 1186 CC v Hrhbard 2014 (4) $A 4741CC) e 28,
" But even il e did, hig persenal immunity atione personge ) — which aperales ey fege - is not alfecied.




relations between States, in part by preventing the authorities of one jurisdiction from
interfering with the sovereignty of ancther ™! Thus, under intemational law. a
serving head of State is afforded immunity, which includes inviolabitity
Inviolability Is “the highest and most impervious form of immunity™.* “Inviotability
in modern international faw is & status accorded 1o the premises, persons or property
physicaily present in the territory of a sovereign State but not subject to its jurisdiction

Ll

in the ordinary way.™™ The latter State “is under a duty fo abstain from exercising

any sovereign rights. i particular lene enforcement rights. in respect of inviolable ..

- B3

persons”,

38 Applying this principle. in Pinocher the House of Lords held that immunity rarione
personde continues to apply except only _be'["ore an international tribura! whose
constitutive treaty (to which the sending State is a signatory) aholishes immunity.®
Thus. invmunity ratione personae before a domestic court remains intact, The same

legal position had been accepted not anly by comparable domestic courts,” but also

" Broomhall fnrernational Justice & The Internationst Crissival Cowrt: Between Sovereignny: and the Rule aff
Loy {Oxdord Unriversity Press, 20041 a1 129,

" Ipid,

et w130,

T w129, quating Denzn Diplomeic Lenv: 4 commentary on the Vienma Comvention on Diplomatic
refeions 2 ed (Clarendon. 1998) at 112, '

** 1,

"R Bow Metropelitan Stipsndary Mogistrare, ex parie Pitichet Ugarte (No 3 [ 19991 2 Al ER 97 (ML)
at L1 120-121 and 189, For 3 recem reported judgment applving it, see Hark v Prince Abdul Azic Bin Fahd
Biit Abful Aziz {2015 1 AHER 77.

7 As the Report of the ipfernational Law Commission on the work af irs sixty-fifth session, 6 May ta 7 June
and 8 Jufy ro 9 August 27 tavaitable a hitp:*/ legal. wnore’ docss? path=.. ile/ reports! 20137 english/ chps,
pdi& fang=EFSRAC) at #y 267 reffects

“Nutfonal courts have on many aceasions eited the immunity rasione personae from lreign criminal
Jurisdiction of the Head of Suate as grounds for teeir decisions on substence and their findings thar
criminal proceedings cannot be brought against an incumbent Mead of Stte, In this regard, see Re
Homecker. Federsl Supreme Court. Sceond Criminal Chamber (Federal Republic of Gernmany ),
Judgment of 14 December 1984 (Case Mo 2 ARs 252784 reproduced in furernerional Lane Reporrs.
vob 8O, pp. 363-366: Rey de Marruzeos. Andiencio Nacional {Spainl. Awie de Je Sale de fo Pormgl. 23
December 1998: Kadhaft. Cour de cassarion {Chanthre criminelle} (France). J udgment No. 1414 of 13
March 2000 reproduced in Revwe géndrale de drok international public. vol. 103 (2001), po 474;
English version in lmernational Lene Reporis. vol. 123, p. 508-310: Fidel Castro. Audiencia ¥acional
(Spain). Awe det Plana de fa Suia de lo Fesal. 13 December 2007 tthe ibunal had alresdy made a




by an acclaimed judgment of the International Court of Justice, ln its celebrated Cage

Concerning the Arrest Werrant of 11 April 2000 (Democratic Republic of the Congo

v Belgium)™ the 1€ confirmed that

* it §s firmly established that ... certain holders of high-ranking office in a State.
such as the head of State ..., enjoy inmmunities from jurisdiction in other States,

both civif and criminal™™

similar ruling in two other cases against Videl Castro. in 1998 and 2005y and Case against Pel
Kagame, Audiencie Nacional, Juzgads de Instruccion No. 4 (Spain, Judgment of 6 February 2008.
Again i the context of criminal proceedings. but this time as obiler dic/a. varions courts have on
nwmertus oceasions recagnized immunity radome porsonae from foreign eriminal jurisdiction in
general. in those cases. the national couns have not referred o the immunity of 2 specific Head of
State. either because the person had compleied his or her term of office and was no longer an
incumbent Head of Sute or beeause the person was not and had never been 2 Head of State, See:
Pinccher (solicined de extradicitn). Audiencia Nacional, hegade de Insirwecidn No, 5 (Spain). request
for extradition of 3 November 1998 Regina v Bartle and the Commissioner of Police Jor the
Metropelis and Qthers Ix Porie Piitocher Ugarte (Pinpcher (No. 33 House of Lords {United
Kingdom), Judgment of 24 March 1999 reproduced in Iniersational Legat Materials, vol. 38 {1999),
pp. 3830031 HSA ef al. v S.A. el ol (indiciment of Ariel Sharon. Amos Yaron and oibers). Court of
Cassation (Belgium}. Judgment of 12 February 2003 (P-02-1130) veproduced in FLM. val. 42, No. 3
{20033, pp. 399003 Scilingo. Audiencia ¥acional, Sola de lo penal. third sectien (Spair), Fudgment
of 27 June 2003: Asseciution Fédératfon nationate des victimes o uccidents collectifs “FONVAC 30§
catastrophe U0 Association des familles des vicrimes du Joola, Cour e cossenion, Chambre crimineile
(Francel. Judgment of 19 January 2000 (09-84818): Khmrts Bat v. investigating Judge of the German
Federal Cowrt, Migh Cowrt of Justice. Queen's Bench Division Adminisiraive Court (United
Kingdom). Judgment of 29 July 2012 (J12011] EWHG 2020 (Admind), Neccar, Federal Criminal
Fribunal (Swizerland). Judgment of 23 July 2012 (BB.2011-1407. 1t should he emphasized that
sational courts have never stated that o Head of Swte does aol have immunity from criminal

urisdiction. and that this Immunity is rarione personge. 1t must also be kept in mind that civii

Jurisdivtion. under which there is a greater number of judicial decisions. consistently recognizes the
immunity rarfone personge from jurisdiction of Heads of Stte, For example. see: Aline v Kancko,
Supreme Court of the Maie of New York, Judgment of 31 October 1988 (141 Mise.2d 7873 Sdoburn v
St Coroni. Civil Court of Brussels. Judament of 29 December 1988: Ferdinand ef Imelda Marcos v.
Office fédéral de la police. Federal Tribunal (Switzerland). Judament of 2 November 1989; Latontant
v. Aristide, United States Districs Court for the Eastern District of New York (United States}, Judgment
of 27 dapuary 1994 WD v Prince of Liechienstein, Supreme Court (Austria). Judgment of 14
February 2001 (7 Ob 316/00xY Tachiona v Mugobe (“Tackiong ). District Court for the Southern
Distriet of New York. fudgment of 30 October 2001 (169 F.Supp.2d 2591, Forso v Republic of
Cameroon, strict Court of Oregon {United Siates). Judmment of 22 February 2013 {6:120V 1415+
LT

See also id at fn 279 yeferring further o the following judgments by national courls {recognising the inmunity
from lovsign criminal jurisdiction of heads of Government and Ministers for Foreign A ffairs)

o

“Ali Al Reza v, Grimpe!. Cowrt of Appeal of Paris {France). Judgment of 28 Aprit 1961 ¢ impiicity
recognizes. o conprario, the immunity of a Minister for Foreign AlTairs) reproduced in JLR. vol. 47,
pp. TTA~277 toriginal French version in RGP (19620 p. 418, franslated version in JLR. val. 47,
p. 276): Chong Boor Kim v, Kim Towg Shik and David Kim. Cireuit Courl of the First Cireuit (State of
Hawaify {Uinited Siates) Judgment of 9 September (963, reproduced in American Journal af
Interaational Law. vol. 38 (1964) pp. 186-187: Safltuny ond athers v Reagen and others. Disiict
Court for the District of Columbia (United States). Judament of 33 Decernber 1988, 7073 F.Sepp. 3197

(2002} [C1 Rep 30 reaffrmed in Case Concerning Ceriain Questions of Mutwal Assisiance in Criming!

Matters (Diihowt v Francej (20081105 Repy 177.
" i at pura 31,
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Jurisdiction™;

7
e

“article 32 [of the Vienra Convention on Diplomatic Relaﬂonﬁ (1961} provides]
that only the sending State may waive such immunity™, and this “reflects
customary international law™: ™"
“the functions of a Minister of Foreign A ffaies [which is one of the high-ranking
officials like a head of State in whom fmmunity vests|™ are such that,
throughout the duration of his or her office, he or she when abroad enjovs firdl
immunity from criminal jurisdiction and inviolabilisy ™
“there exists under customiary international law [no] form o‘_{' exception 1o the
rule according immunity from criminal jurisdiction and inviolability 1o
incumbent Ministers of Foreign Affairs, where they are suspected of having
committed war crimes or crimes against humanity™:”
“the rules governing the jurisdiction of national courts must be carefully
distinguished from those governing jurisdictional immunities: Jurisdiction does
not imply absence of immunity, while absence of immunity does not imply
w73
“although vartous international conventions on the prevention and punishment
of cerlain serious crimes impose on States obligations of prossculion or
extradition, thereby requiring them 1o extend their criminal jurisdiction, such
extension of jurisdiction in no way affects immunities under customary

N . 75
internationat law™"" and

"™ fdf a1 para 57

W As Foakes The Position of Heads of State and Senior Officials in Inreraationdd Lo (Oxford Unijversity

Press. 200143 @

22 pains out the 1CS7s pdement dealt with a Minister of Foreign Affairs, but ~applfies]. o

Jorriorio 1o heads of Government.™

= Jel wi para 54,

.j\’ Ief af parg 58.
‘ {d at para 38,
" Id 4t para 59,
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40,
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. immunity is retzined “before the courts of a foreign State, even where those

. . e oge e . Py
courts exercise such jurisdiction under these conventions,”

The international Court of Justice’s judgment further explains that article 27 of the
Rome Statute does pot affect immunity ratione personae before a domestic court.”
Article 27 deals exclusively with immunity before the 1CC itself, and in any event can
only operate to defeat the immunity ratione personae of a head of a State which is a
Rome Statute signatory.” This is unsurprising, because privity is a basic principie of
treaty law.” and the Rome Statute is a treaty. Thus it cannot affect the position of

third parties,

Consistent with this fundamental principle of treaty law -(privity) and custormary
international law (immunity, itself derivative from one of the essential pillars of
international law: sovereignty)." the Rome Statute does not require member States to
violate the sovereign immunity of third party States ' heads of State. The Court with
respect did not consider this. Articles 86 and 89 of the Rome Statute are internatly
qualified. Asticle 86 i subject to other pravisions of the Statute, and article 89 is
subject to Part 9 of the Statute.  Accordingly they are subject 10 ariicle 9813 of the
Statute. The effect of article 98¢1) is that a request by the ICC which would require

Soutl: Africa to act inconsistently with the immunity of Sudan’s President may not be

 thid,

7 ol a1 para Gi.

E

Broomhal{ o cirat 131,

" Anticle 34 of the Vienna Convention on the Law of Treaties (1969} codifics the position under custonary
internadonal lew, 1 provides that ~Ta] weaty does not create either obligations or rights for 2 third State withouws
ity comsent.”

L

In fact. Crawford Brownlic s Prigeiples of Public imternational Low 8% ed (Oxtord University Press, 20123

ot 447 states that ~jLihe sovercignty of states sepresent the busic constitubional doctrine of the faw of mations.”
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made by the ICC “unless the [1CCT can first obtain the cooperation of [Sudan] for the

waiver of the immunity”™.

41, It is therefore unsurprising that no express provision in the Implementation Act seeks

to unde that which the Rome Statute itself preserves; immunity ratione personce of

third parly States” heads of State. When regard is had to the principles set out above,

there is a reasonable prospect that another tourt would ot interpret  the

Implementation Act as having a legal result which is at odds with international taw,

This is because the Implementation Act itself requires a court to consider and apply

conventional international faw {in particular the Rome Statute): ™! custamary

international law:*? and comparable foreign faw.” On analysis. another court may

readily come to a different conclusion on the basis of each of these components of the
o 84

“applicable Taw™.> Section 4(2) of the Act does not detract from this, because it deals

only with criminal responsibility.” As the International Court ‘of Justice confirmed,

“Hirmmunity from criminal jurisdiction and individual erfminal responsibifity are quite

different conceprs.™

T Section 2(a} of the Implementation Act,
" Seetion 2(b) of the Implémentation Act,
¥ Section 2(e) of the Implementation Act,
¥ Heading (o section 2 of the tmplementation A,
* Section 42) provides
“Drespite any ather law w the contrary. inciuding customary and conventional international Taw, the
fet that a pursen
{2) is or was a heud of state or povernment. a member of a government or parltament, an olected
represenfative or a government official: or
tby being g member of a security servics or armed foree. was under a fegel obiigation w vbey a
manifesty untavtul order of & government or superior.
is nejther
i) adefence iv & arime: nor
{H] & ground for eny possibie reduction of sentence oace a person has been convicted of a crime.”
¥ Arrest Warrant cose supra al prea 60,



(4) Residual grounds of agpea)

42. The sixth ground of appeal reinforces the second. third and fourth. This is because
once it is accepted that under domestic and international law President Bashir
“enjoyed some kind of diplomaric imm;nity from arrest. or from this Court’s
Jurisdiction™ {as the respondent did)*" a dispositive — and correct — concession is
made. This is because if it Is conceded that no obligation to arrest existed in such

cireumstances, then there is no legal basis for any of the orders,

43.  The seventh ground of appeal is subsumed by the third. Likewise the eighth ground

of appeal is subswmed by the fourth.

44, The ninth and tenth grounds of appeal reinforce the second, third and fourth grounds.
To this should be added a further considerations identified in the notice of application
for leave to appeal. As mentioned. article 98 of the Rome Statute itself preserves
immunity, | It is accordingly wrong 1o construe the Rome Slatute as “exclude[ing}™
immunity ratione personae, which — the International Court of Justice held — is
“firmly established™ in international law.®™  The same applies to the conclusion on
waiver: both as a matter of fact” and law™ there is every prospect that ancther court

may reach g different conclusion.

™7 Para 23 of the judgmen:. which aecurately records pars 11 of the respondents heads of arpument,

= Trvest Warrant case stpra at para 31,

¥ Parn 3.26 of Goversment's answering affidavit and para 3.2 of Goverament's supporting atfidavit confirm
that Sudan had in fact actively requested that its President be afforded immunity, In such circumsiances waiver
cannot be presumed. especiaily not on the esablished tegal test (Lenes v Rutharford 1924 ALY 280 @ 263
Barsilap v Spangenberg 1974 (31 SA 695 (A} at 70400,

™ Section 811 of the Immunities Act makes it ciear that t is a sending State itself which is the entity capabie of
waiving immunfty, Section 8137 requires that any waiver “must afways he gxpress and in writing™ (emphasis
added), No writien instrument expressing any intention to waive imrmunity exists. Mawrally none frmed pan
of the mation record. Thus a finding of waiver is precluded under South African law,
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45, The eleventh ground of appeal reinforces the second and third grounds. To this may
be added the effect of the principle of legality. It is that the Minister has no power in
respect of immunities beyond that conferred by the Immunities Act itself” The
Minister accordingly has no power, on the one hand. to detract from the immun ity
ratione personae of a serving head of State. Nor did the Minister purport to do so,
Nothing that the Minister could or intended to do diluted the immunity existing ex
lege under section 4(1) of the Immunities Act and customary international law. On

the other hand, fo the extent that this Court considered the ministerial notice invalid

{for seeking to abrogate the law),” the notice stood untit it was set aside, ™

46, The twelfth ground of appeal straddles the second. third and fourth. It is fully covered
by them. In short, if regard is had to the principles confirmed by the International
Court of Justice. there is every prospect that another court may come ¢ a different
conclusion. Indeed, more than twenty national courts around ("he world have applied

these principles and have apparently come to a conctusion contrary o this Court’s,™

47. The thirteenth ground of appeal reinforces the fourth. As the notice of application for
leave 1o appeal refiects, the judgment invoked by this Court for its conclusion on
immunity in fact contradicts it in three respects. First, the ICC Pre-Trial Chamber's

Judgment in On the Co-operation of the DRC regarding Omar Al Bashiv s avrest and

Y Fedsure Life dssurence Lid v Grearer Johanseshurg Transiional Meropolitan Council 1999 (13 SA 374
[0 at paras 40 and 56,

" Qoo however. pare 3.6 of Government's supporting affidavit, Tt reflects that Cabinet was carefu! w obtain
legal advice on the effect of the host agreement and its imphications for immunity of @ head of State. The taets
contradict ary impression that Cabinet or the Minister intended to “suspend” the law,  Tostesd, the Minister
applied the Immuaaities Act

A4 yvesimors €809 Lid v Micro Fhienee Begulatory Councii (1) SA 343 {CC) ut paras £7-49 and 34,
halding that in the absence of a challenge to the validity of 4 ministerial notice it had o be accepted as valid, and
that the exergise of public Isgislative power in ferms of te notice vwas hinding. authorised by faw, and had the
lree of law,

™ Sexr again the esapmples provided in the Intermatiomal Law Commission’s report cited in (r 67 above,
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Surrender confirms the conclusion by the Internationat Court of Justice. it is thar
article 27(2) of the Rome Statute deals with the ICC “exercising its [own]
jurisdictiqn”. Article 27{2} does not deal with mmunity before a domestic court.
Second, the ICC Pre-Trial Chamber's judgment itsell reiterates that “under
international law a sitting head of $wate enjoys personal immuonities from criminal
jurisdiction and inviolability before national courts of foreign Siates even when
suspected of having committed one or more of the crimes that fall within the
jurisdiction of the Court™™  Third, the ICC Pre-Trial Chamber's judgment itsell
accepted that the application of “articie 27(2) of the Statute should. in principle. be
confined to those State Parties whiich] have accepted "% It is, furthermore.
contrary to both intermational Jaw and comparative law to reason, as the Court did,
that “[tlhe Rome Swtute gives effect to international human rights law and enables the
prosecution of cuszoz-nary international law crimes. As such, its provisions enjoy pres
eminence in our constitutional regime.™  As the International Court of Justice held,
soverzign immunity “is one of the fundamental principles of the international legal
order. ™ 1t is so fundamental that “even on the assumption that the proceedings in
[domestic] courts invelved violations of jus cogens rules, the applicability of the

customary international law on State immunity was not affected™ ™

The fourteenth. like the sixth, ground of appeal flows from the second and fourth, For
present purposes it does not require further amalysis. We would add, however, that if

the mere isswe of a warrant violates the immunity of a serving head of State (as the

“* Para 25 of the Pre-] rial Chamber™s judgment.
P;u 2 26 of the Pre-Trial Chamber's Judzment,
qua 28.15.1 ot this Court’s judgment.
!nr-mfu tigted lmmenitics of the State (Germany v aly: Grecee Inte rvesting) (3 Reports 2012 at pars 57.
U d w opars 97, See funker paras 93-96 for a eollection of previous HJ asthorities wnd a list of domestic
fudgments applving the same prinviple.
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[44] T .. . .
" then a fortiori would effecting an arrest, Ordering

ICT held is the legal position),
such an arrest (and this even without a warrant) is constitutionally problematical. It
imposes domestic fegal abligations under a court order which is inconsistent with
domestic legislation and international law; and it ventures into a sensitive area of
foreign poticy. which is within the heartland of the Executive arm of government.
There is. at its lowest, a reasonable prospect that another court may hotd that this

Court should have exercised its remedial powers under section 172 of the Constitution

differently.

49, This forms the subject-matter of the fifteenth ground of appeal, which itself is
underscored by the second and third review grounds, In short, to the extent that no
fegal basis exists for the order. no order should or coufd have been made at all: but
even to the extent that any order was fegally tenable. appropriate relief should have
been granted suitable to the urgem‘. circumstances of the case and the particularly

sensitive field of constitutional law involved.

i
=)

Finally. as regards the sixteenth pround of appeal. it supports the first. No evidential
basis existed for the factual issues forming part of the judgment. Whether 2 valid
basis for judicial notice {to which the judgment resarts}'™ existed is itself a matter on
which another court may readily reach a different conclusion %3 Another court may
furthermore consider that such facts which are estabiished on the court papers

contradict the inference drawn from newspaper reports (as regards which Government

1

Arvest Worram case supra at para 60

" Keawnda v President aof the Republic of South Africa 2005 14) SA 235 (CCh a para 172 (per Mgeobo 1. as he
then wash,

2 Para § of the judgraent.

T For the relevant priceiples see Master Currency (Pry Lid v Comeissioner South African Revenye
Service 2014 (56) 5A 66 (STA) a1 pars 8, witing Zetfertt 2r af The Sowth Afvican Low of Evidence 3% ed {2003)
at TI5f See. wo. Joubert ted) The Lenw of Sousls Afriee 2% ed (LexisNexis, 2005 vol 9 para 821,
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was not afforded an effective opportunity to address the Cour),"™  The inference
drawn is that President Bashir's having lefi Soath Africa proves “a clear violation of
the order handed down by Fabricius 1™.'"* Fabricius Js order was handed down
after 15h00 the previous day.™ The respondent itsell” conceded that Government
“will, as a practical reality, need a number of hours or perhaps even days to carry out
the arrest™.'” The Jjudgment states that “President Bahir had most probabiy left the
country ... just before 13h007 on the next day.'™ on other words less than a day after
the Fabricius | order was handed down. Thus the Courts inference that Government
was able to prevent President Bashir's departure, but deliberasely repudiated the order
is contrary to the evidence before court. In such circumstances there are good
prospects that another court may come to a different conclusion on Government’s
compliance with the interim order.™ It is also a very serious conclusion: it is one
which the Court liself considered could precipitate a constitutional erisis.''? It is in
the interests of justice and constitutional democracy that it be considered de novo by a

court of appeal.

™ Despite affording government an opportunity w (ile an explantisiory affidavil within seven davs after the

fhearing (which was filed oo 25 June 2013, the judgment reflecss that t was handed down af {1h30 on 24

June 20135,

P para 7 of the Judgment. AT para 37.2 the judgment repeats that “there are clear indications that the order of

Sunday (4 Jure 2045 was not complied with™. While this is qualified by the inwroductory words “falt this

stage™. it nonetheless amounts w 4 eonclusion which the Court record it had reached “on a common sense

approach”™, The judgment concludes by repeating (in para 393 that “the departure of President Bashic fuem Isic}

ihis country before the fnalisation of this application and in the full awareness af the explicit order of

Sunday 14 June 2043, objectively viewed. demonstrates noz-complinnce with that order. For this reason we

also find It prudent 1 invite the NDPP o consider whether crimingd proceedings are appropriate,”

" Para 6 of the judgment.

7 para 5 of the Founding affidavit,

" ara & of the fudgment.

South Afiicon Past Office v De Leey 2009 155 SA 253 (SCA) a1 para 35
“Thie process of inferentiaf reasoning calls for an evalustion ofall the evidence and nor merely selected
purts, The inference that is sought o be drasen must be *consistent with all the proved faets: 17 1t is ol
then the infereace cannat be drawn’ Jin 14: R v Blom 1939 AD 18R @ 202-203} and il must be the
‘more natural. or plausible. conclysion from amonest several conceivable anes® Fn 150 Qogan docident
and Cuaranwe Corporaticn Lid v Koch 1963 (4) SA 147 (A} a0 B59B-D. citing Wigmore on
Evidence 3 ed para 321 when measured against the probabilities.™ '

" Para 37.2 of the judgment,
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Canclusion

This Court’s judgment is unprecedented. [t stands in isslation from judgments by the
International Court of Justice and highest courts in many comparable jurisdictions.
For instance, courts of the United States recognised immunity ratione personae of the
Prince of Wales.'" the UK House of Lords recognised immunity ratione personae of
Senator Augusto Pinechet Ugarte. and the French Cour de Cassation has done the
same in respect of Colonel Muammar Muhammad Abu Minyar al-Gaddafi.''? In
contrast, this Court has imposed a duty on South Africa to arrest 4 serving head of
State of another Afyican country (and presumably all other similarly circumstanced

heads of sovereign States).

The question in this application is whether this tegal terminus should prevail,

especiaily after a judgment rendered under very urgent circumstances which

;

prevented not enly the parties but also the Court from a full ventilation of the tegal
issues involved.  We submit that there is every reason to afford both parties an
opportunity to ventilate the decision on appeal to the Supreme Court of Appeal. [f
this is not permitted, the practical iegal effect will be that the question will never
realistically arise again before a South African court, because no head of State liable
1 arrest would ever again enter South Africa. The implications for South Africa’s

conduct of its international relations are both clear and profound.

We accordingly ask that leave o appeal be granted to the Supreme Court of Appeal,

with the usual order as to costs: that these be costs in the appeal,

U Rilray v Windsor (Chv. No. C-78-297).
¥ Judgment Mo, 1414 o1 13 March 2001,
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PRE-TRIAL CHAMBER I of the International Criminal Court (“the Chamber” and
“the Court” respectively);

HAVING EXAMINED the “Prosecution’s Application under Article 58” (“the
Prosecution Application™), filed by the Prosecution on 14 July 2008 in the record of
the situation in Darfur, Sudan (“the Darfur situation”) requesting the issuance of a
warrant for the arrest of Omar Hassart Ahmad Al Bashir (hereinafter referred to as

“Omar Al Bashir”) for genocide, crimes against humanity and war crimes;!

HAVING EXAMINED the supporting material and other information submitted by

the Prosecution;?

NOTING the “Decision on the Prosecution’s Request for a Warrant of Arrest against
Omar Hassan Ahmad Al Bashir”® in which the Chamber held that it was satisfied
that there are reasonable grounds to believe that Omar Al Bashir is criminally
responsible under article 25(3)(a) of the Statute as an indirect perpetrator, or as an
indirect co-perpetrator,* for war crimes and crimes against humanity and that his
arrest appears to be necessary under article S8(1)(b) of the Rome Statute (“the
Statute”);

NOTING articles 19 and 58 of the Statute;

CONSIDERING that, on the basis of the material provided by the Prosecution in
support of the Prosecution Application and without prejudice to any subsequent
determination that may be made under article 19 of the Statute, the case against
Omar Al Bashir falls within the jurisdiction of the Court:

L 1CC-02/05-151-US-Exp; ICC-O?JOS-«!Si—US-Eprnxs 1-89; Corrigendum 1CC-02/05-15 1-US-Exp-Corr and
Corrigendum ICC-02/05-151-US-Exp-Corr-Anxs] & 2; and Public redacted version 1CC-02/05-157 and ICC-
02/05-157-AnxA.

? 1CC02/05-161 and 1CC-02/05-161-Conf-AnxsA-T; 1CC-02/05-179 and ECC-OZIGS~179v-Cunf-Exp-Anxsl-5;
1CC-02/05-183-US-Exp and ICC-02/05-183 -Conf-Exp-AnxsA-E.

? ICC-02/05-01/09-1.

4 See Parily Dissemting Opinjon of Judge Anita Ulacka to the “Decision on the Prosecution's Application for 4
Wazrant of Arrest against Omar Hassan Ahmad Al Bashir”, Part V.
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CONSIDERING that, on the basis of the material provided by the Prosecution in
support of the Prosecution Application, there is no ostensible cause or self-evident
factor to impel the Chamber to exercise its discretion under article 19(1) of the Statute

to determine at this stage the admissibility of the case against Omar Al Bashir;

CONSIDERING that there are reasonable grounds to believe that from March 2003
to at least 14 July 2008, a protracted armed conflict not of an international character
within the meaning of article 8(2)(f) of the Statute existed in Darfur between the
Government of Sudan (“the GoS”) and several organised armed groups, in particular
the Sudanese Liberation Movement/Army (“the SLM/A”) and the Justice and
Equality Movement {“the JEM");

CONSIDERING that there are reasonable grounds to believe: (i) that scon after the
attack on El Fasher airport in April 2003, the GoS issued a general call for the
mobilisation of the Janjaweed Militia in response to the activities of the SLM/A, the
JEM and other armed opposition groups in Darfur, and thereafter conducted,
through GoS forces, including the Sudanese Armed Forces and their allied Janjaweed
Militia, the Sudanese Police Force, the National Intelligence and Security Service
("the NISS”)} and the Humanifarian Aid Commission (“the HAC"), a counter-
insurgency campaign throughout the Darfur region against the said armed
opposition groups; and (ii} that the counter-insurgency campaign continued until the

date of the filing of the Prosecution Applicatior on 14 July 2008;

CONSIDERING that there are reasonable grounds to believe: (i) that a core
component of the GoS counter-insurgency campaign was the unlawhul attack on that
part of the civilian population of Darfur — belonging largely to the Fur, Masalit and
Zaghawa groups® ~ perceived by the GoS as being close to the SLM/A, the JEM and
the other armed groups opposing the GoS in the ongoing armed conflict in Darfur;

and (ii) that, as part of this core component of the counter-insurgency campaign, Go$

¥ See Partly Dissenting Opinion of Judge Anita Usacka to the “Decision on the Prosecution’s Application for a
Warrant of Arrest against Omar Hassan Ahmad Al Bashir”, Part 111, B,
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forces systematically committed acts of pillaging after the seizure of the towns and

villages that were subject to their attacks:®

CONSIDERING, therefore, that there are reasonable grounds to believe that from
soon after the April 2003 attack in EI Fasher airport until 14 July 2008, war crimes
within the meaning of articles 8(2)(e)(i) and 8(2)(e)(v) of the Statute were committed
by GoS forces, including the Sudanese Armed Forces and their allied Janjaweed
Militia, the Sudanese Police Force, the NISS and the HAC, as part of the above-

mentioned GoS counter-insurgency campaign;

CONSIDERING, further, that there are reasonable grounds to believe that, insofar as
it was a core component of the GoS counfer-insurgency campaign, there was a GoS
policy to unlawfully attack that part of the civilian population of Darfur ~ belonging
largely to the Fur, Masalit and Zaghawa groups — perceived by the GoS as being
close to the SLM/A, the JEM and other armed groups opposing the GoS in the

ongoing armed conflict in Darfur;

CONSIDERING that there are reasonable grounds to believe that the unlawful
attack on the above-mentioned part of the civilian population of Darfur was (i)
widespread, as it affected, at least, hundreds of thousands of individuals and took
place across large swathes of the territory of the Darfur region; and (ii) systematic, as

the acts of violence involved followed, to a considerable extent, a similar pattern;

CONSIDERING that there are reasonable grounds to believe that, as part of the
GoS’s unlawful attack on the above-mentioned part of the civilian population of

Darfur and with knowledge of such attack, GoS forces subjected, throughout the

® Inchudmng in nter ahg (i) the first artack on Kodeom on or about 15 August 2003; (1) the second attack on
Kodoom on or about 31 August 2003; (i) the attack on Bindisi on or about 15 August 2003; (1v) the aerial
attack on Mukjar between August and Septerber 2003; (v) the attack on Arawala on or about 10 December
2003; (v1) the attack on Shattaya town and 1ts surrounding villages (including Kailek) in February 2004; (vii) the
attack on Muhajertya on or about 8 October 2007: (vni} the attacks on Saraf Jidad on 7, 12 and 24 January 2008;
(ix} the attack on Silea on 8 February 2008, (x) the attack on Sirba on 8 February 2008; and (xi} the attack on
Abu Suryj on 8 February 2008; (xi1) the attack to Jebel Moon between 18 and 22 February 2008.
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Darfur region, thousands of civilians, belonging primarily to the Fur, Masalit and

Zaghawa groups, to acts of murder and exterminationy?

CONSIDERING that there are also reasonable grounds to believe that, as part of the
GoS's unlawful attack on the above-mentioned part of the civilian population of
Darfur and with knowledge of such attack, GoS forces subjected, throughout the
Darfur region, (i) hundreds of thousands of civilians, belonging primarily to the Fur,
Masalit and Zaghawa groups, to acts of forcible transfer;® (if) thousands of civilian
women, belonging primarily to these groups, to acts of rape;® and (iii) civilians,

belonging prirnarily to the same groups, to acts of torture;

CONSIDERING therefore that there are reasonable grounds to believe that, from
soon after the April 2003 attack on El Fasher airport until 14 July 2008, GoS forces,
including the Sudgnese Armed Forces and their allied Janjaweed Militia, the
Sudanese Police Force, the NISS and the HAC, committed crimes against humanity
consisting of murder, extermination, forcible transfer, torture and rape, within the
meaning of articles 7(1)a), (b), (d), (f) and (g) respectively of the Statute, throughout
the Darfur region;

CONSIDERING that there are reasonable grounds to believe that Omar Al Bashir

has been the de jure and de facto President of the State of Sudan and Commander-in-

? Including in inter afia (i) the towns of Kodoom, Bindisi, Mukjar and Arawale and surrounding villages in Wadi
Salit, Mukjar and Garsila-Deleig localities in West Darfur between August and December 2003; (i) the towns
of Shattaya and Kailek in South Darfur in February and March 2004; (iif) between 89 and 92 mainly Zaghawa,
Masalit and Misseriya Jebel towns and villages in Buram Locality in South Darfur between November 2005 and
September 20086; (iv) the town of Muhajeriya in the Yasin locality in South Darfur on or about 8 October 2007;
(v} the towns of Saraf Jidad, Abu Suruj, Sirba, Jebel Moon and Silea towns in Kulbus locality in West Darfur
between January and February 2008; and {vi) Shegeg Karo and al-Ain areas in May 2008.

* nchuding in infer afia (i) the towns of Kodoorm, Bindisi, Mukjar and Arawala and surrounding viltages in Wadi
Salih, Mukjar and Garsila-Deleig localities in West Darfur between August and December 2003; (ii) the towns
of Shattaya and Kailek in South Darfur in February and March 2004; (jii) between 89 and 92 mainly Zaghawa,
Masalit and Misseriya Jebel towns and villages in Buram Locality in South Darfur between November 2005 and
Septeraber 2006; (iv) the sown of Muhajeriya in the Yasin locality in South Darfur on or about 8 October 2007;
and (v) the towns of Saraf Jidad. Abu Suryj, Sirba, Jebel Moon and Silea towns in Kulbus locality in West
Darfur between January and February 2008,

s Including in irrer alia (i) the towns of Bindisi and Arawals in West Darfur between August and December
2003; {ii) the town of Kailek in South Darfur in February and March 2004; and {iii) the towns of Sirha and Silea
in Kulbus locality in West Darfur between January and February 2008,

** Including in inter akia: (3) the town of Mukjar in West Darfur in August 2003; (ii) the town of Kailek in South
Darfur in March 2004; and {iii) the town of Jebel Moon in Kulbus locality in West Darfur in February 2008,
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Chief of the Sudanese Armed Forces from March 2003 to 14 July 2008, and that, in
that position, he played an essential role in coordinating, with other high-ranking
Sudanese political and military leaders, the design and implementation of the above-

mentioned GoS counter-insurgency campaign;

CONSIDERING, further, that the Chamber finds, in the alternative, that there are
reasonable grounds to believe: (i} that the role of Omar Al Bashir went beyond

coordinating the design and implementation of the common plan; (ii} that he was in

full control of all branches of the “apparatus” of the State of Sudan, including the

Sudanese Armed Forces and their allied Janjaweed Militia, the Sudanese Police
Force, the NISS and the HAC; and (iif) that he used such control to secure the

implementation of the common plan;

CONSIDERING that, for the above reasons, there are reasonable grounds to believe

that Omar Al Bashir is criminally responsible as an indirect perpetrator, or as an

indirect co-perpetrator,’’ under article 25(3)(a) of the Statute, for:

1. intentionally directing attacks against a civilian population as such or
against individual civilians not taking direct part in hostilities as a war
crime, within the meaning of article 8(2)(e)(i) of the Statute;

i. pillage as a war crime, within the meaning of article 8(2)(e)(v) of the
Statute; A

Hi.  murder as a crime against humanity, within the meaning of article 7(1)(a)
of the Statute;

lv.  extermination as a crime against humanity, within the meaning of article
7(1)(b) of the Statute;

V. forcible fransfer as a crime against humanity, within the meaning of article
7(1)(d) of the Statute;

' See Partly Dissenting Opinion of Judge Anita Usacka ta the “Decision on the Prosecution’s Application for a
Warrant of Arrest against Omar Hassan Ahmad Al Bashir™, Part 1V,
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vi.  torture as a crime against humanity, within the meaning of article 7(1)(f) of
the Statute; and
vil.  rape as a crime against humanity, within the meaning of article 7(1)(g) of

the Statute;

CONSIDERING that, under article 58(1) of the Statute, the arrest of Omar Al Bashir
appears necessary at this stage to ensure (i} that he will appear before the Court; (ii)
that he will not obstruct or endanger the ongoing investigation into the crimes for
which he is allegedly responsible under the Statute; and (iif} that he will not continue

with the commission of the above-mentioned crimes;
FOR THESE REASONS,
HEREBY ISSUES:

A WARRANT OF ARREST for OMAR AL BASHIR, a male, who is a national of the
State of Sudan, bormm on 1 January 1944 in Hoshe Bannaga, Shendi Governorate, in the
Sudar, member of the Jadli tribe of Northern Sudan, President of the Republic of the
Sudan since his appointment by the RCC-NS on 16 October 1993 and elected as such
successively since 1 April 1996 and whose name is also spelt Omar al-Bashir, Omer
Hassan Ahmed El Bashire, Omar al-Bashir, Omar al-Beshir, Omar el-Bashir, Omer
Albasheer, Omar Elbashir and Omar Hassan Ahmad el-Béshir.

Done in English, Arabic and French, the English version being authoritative,

N S -

Judge Akua Kuenyehia .
# %w /g Presiding Judge {\\,‘_{_‘( N
: W el ¢
Judge Anita Uatka Judge'Sylvia Steiner
J

Dated this Wednesday, 4 March 2009

At The Hague, The Netherlands
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Original: English
PRE-TRIAL CHAMBER I
Before: Judge Sylvia Steiner, Presiding Judge

Judge Sanji Mmasenono Monageng
Judge Cuno Tarfusser

SITUATION IN DAFUR, SUDAN

IN THE CASE OF

No.: FCC-02/05-01/09
Date: 12 July 2010

THE PROSECUTOR v. OMAR HASSAN AHMAD AL BASHIR (“OMAR AL

BASHIR")

Public Document

Second Warrant of Arrest for Omar Hassan Ahmad Al Bashir
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Document to be notified in accordance with regulation 31 of the Regulations of the Court to:

The Office of the Prosecutor Counsel for the Defence
Mr Luis Moreno Ocampo, Prosecutor
Mr Essa Faal, Senjor Trial Lawyer

“Legal Representatives of Victims Legal Representatives of Applicants
Mr Nicholas Kaufman
Ms Wanda M. Akin
Mr Raymond M. Brown

Unrepresented Victims Unrepresented Applicants for
Participation/Reparation

The Office of Public Counsel for The Office of Public Counsel for the

Victims Defence

Ms Paolina Massidda Mr Xavier-Jean Keita
States’ Representatives Amicus Curiae
REGISTRY

Registrar Defence Support Section
Ms Silvana Arbia

Mr Didier Preira

Victims and Witnesses Unit Detention Section

Victims Participation and Reparations  Other
Section
Ms Fiona McKay
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PRE-TRIAL CHAMBERI of the International Criminal Court (“Chamber” and

“Court” respectively);

BHAVING EXAMINED the “Prosecution’s Application under Article 58
(“Prosecution’s Application”), filed by the Prosecution on 14 July 2008 in the record
of the situation in Darfur, Sudan (“Darfur situation”) requesting the issuance of a
warrant for the arrest of Omar Hassan Ahmad Al Bashir (hereinafter referred to as

“Omar Al Bashir”) for genocide, crimes against humanity and war crimes;?

HAVING EXAMINED the supporting material and other information submitted by

the Prosecution;?

NOTING the “Decision on the Prosecution’s Application for a Warrant of Arrest
against Omar Hassan Ahmad Al Bashir” (“First Decision”)* issued on 4 March 2009,
in which the Chamber decided:

(i) to issue a warrant of arrest against Omar Al Bashir for his alleged responsibility
under article 25(3)(a) of the Statute for the crimes against humanity and war crimes

alleged by the Prosecution;* and

(ii} not to include the counts of genocide listed in the Prosecution’s Application—
genocide by killing (count 1); genocide by causing serious bodily or mental harm
(count 2); and genocide by deliberately inflicting conditions of life calculated to bring
about the group’s physical destruction (count 3)—among the crimes with respect to

which the warrant of arrest was issued,®

' ICC-02/05-151-U5-Exp; 1CC-02/05-151-US-Exp-Anxs1-89; Corrigendum, [CC-02/05-151-US-Exp-Corr
and Corrigendum ICC-02/05-151-US-Exp-Corr-Anxsl & 2; and Public redacted version ICC-02/05-157
and ICC-02/05-157-AnxA.

21CC-02/05-161 and ICC-02/05-161-Conf-ArxsA-J; ICC-02/05-179 and ICC-02/05 179- Conf~Exp~Am<sl-
5; 1ICC-02/05-183-US-Exp and ICC-02/05-183-Conf-Exp-AnxsA-E.

*1CC-02/05-01/09-3.

#1CC-02/05-01/09-3, page 92.

5 Judge Anita USacka partly dissenting.

No. ICC-02/05-01/09 3/9 12 July 2010

%




YCC-02/05-01/09-95 12-07-2010 4/9 SL PT

NOTING the “Judgment on the Appeal of the Prosecutor against the ‘Decision on
the Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad
Al Bashir'” (“Appeals Decision”) dated 3 February 2010 in which the Appeals
Chamber reversed the First Decision to the extent that the Chamber “decided not to
issue a warrant of arrest in respect of the crime of genocide in view of an erroneous
standard of proof(...)"/ and decided not to consider the substance of the matters
remanding it to the Pré—TriaI Chamber “for a new decision, using the correct

standard of proof”;’

NOTING the “Second Decision on the Prosecution’s Application for a Warrant of
Arrest”,'® (“Second Decision”) in which the Chamber held that it was satisfied that
there were reasonable grounds to believe that Omar Al Bashir was crirninally
responsible under article 25(3)(a) of the Statute as an indirect perpetrator, or as an
indirect co-perpetrator, for the charges of genocide under article 6 (a), 6 (b) and 6 (c)
of the Statute, which were found in that decision to have been committed by the GoS
forces as part of the GoS counter-insurgency campaign, and that his arrest appeared

to be necessary under article 58(1)(b) of the Rome Statute (“the Statute”);

NOTING articles 19 and 58 of the Statute;

CONSIDERING that, on the basis of the material provided by the Prosecution in
support of the Prosecution’s Application and without prejudice to any subsequent
determination that may be made under article 19 of the Statute, the case against

Omar Al Bashir falls within the jurisdiction of the Court;®

& 1CC-02/05-01/G9-73.

7 ICC-02/05-01/09-73, page3.

8 ICC-02/05-01/09-73, para. 42.

? bid.

W ICC-02/05-01/09-94,

" As found by the Chamber in the Firgt Decision, see ICC-02/05-01/09-3, paras. 35-45, and reiterated in
the Second Devision, para. 41.

No. ICC-02/05-01/09 49 12 July 2010
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CONSIDERING that, on the basis of the material provided by the Prosecution in
support of the Prosecution’s Application, there is no ostensible cause or self-evident
factor to impel the Chamber to exercise its discretion under article 19(1) of the Statute

to determine at this stage the admissibility of the case against Omar Al Bashir;12

CONSIDERING that there are reasonable grounds to believe: (i) that soon after the

attack on El Fasher airport in April 2008, the Government of Sudan (“Go$”) issued a

general call for the mobilisation of the Janjaweed Militia in response to the activities

of the SLM/A, the JEM and other armed opposition groups in Darfur, and thereafter
conducted, through GoS forces, including the Sudanese Armed Forces and their
allied Janjaweed Militia, the Sudanese Police Force, the National Intelligence and
Security Service (“the NISS5”) and the Humanitarian Aid Commission (“the HAC"), a
counter-insurgency campaign throughout the Darfur region against the said armed
opposition groups; and (if) that the counter-insurgency campaign continued until the

date of the filing of the Prosecution Application on 14 July 2008;

CONSIDERING that there are reasonable grounds to believe: (i) that a core
component of the GoS counter-insurgency campaign was the unlawful attack on that
part of the civilian population of Darfur ~ belonging largely to the Fur, Masalit and
Zaghawa groups — perceived by the GoS as being close to the SLM/A, the JEM and
the other armed groups opposing the GoS in the ongoing armed conflict in Darfur;
and () that villages and towns targeted as part of the GoS's counter-insurgency
éampaign were selected on the basis of their ethnic composition and that towns and
villages inhabited by other tribes, as well as rebel locations, were bypassed in order
to attack towns and villages known to be inhabited by civilians belonging to the Fur,

Masalit and Zaghawa ethnic groups;

CONSIDERING that there are reasonable grounds to believe that the attacks and

acts of violence committed by GoS against a part of the Fur, Masalit and Zaghawa

2 As found by the Chamber in the First Decision, see ICC-02/05-01/09-3, para, 51, and reiterated in the
Second Decision, para. 41.

No. ICC-02/05-01/09 5/9 12 July 2010
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groups took place in the context of a manifest pattern of similar conduct directed
against the targeted groups as they were large in scale, systematic and followed a

similar pattern;

CONSIDERING that there are reasonable grounds to believe that, as part of the
GoS’s unlawful attack on the above-mentioned part of the civilian population of
Darfur and with knowledge of such attack, Go$ forces subjected, throughout the
Darfur region, thousands of civilians, belonging primarily to the Fur, Masalit and

Zaghawa groups, to acts of murder and extermination;?

CONSIDERING that there are reasonable grounds to believe, as well, that as part of

the GoS’s unlawful attack on the above-mentioned part of the civilian population of

Darfur and with knowledge of such attack, GoS forces subjected, throughout the

Darfur region, (i) thousands of civilian women, belonging primarily to the Fur,
Masalit and Zaghawa groups, to acts of rape; " (ii) civilians belonging primarily to
the Fur, Masalit and Zaghawa groups, to acts of torture; ¥ and (iii) hundreds of
thousands of civilians, belonging primarily to the Fur, Masalit and Zaghawa groups,

to acts of forcible transfer;16

® Including in inter alia (i) the towns of Kodoom, Bindisi, Mukjar and Arawala and surrounding
villages in Wadi Salih, Mukjar and Garsila-Deleig Iocalities in West Darfur between August and
December 2003; (i) the towns of Shattaya and Kailek in South Darfur in February and March 2004; (iif)
‘between 89 and 92 mainly Zaghawa, Masalit and Misseriya Jebel towns and villages in Buram Locality
in South Darfur between November 2005 and September 2006; (iv) the town of Mubhajeriya in the
Yasin locality in South Darfur on or about 8 October 2007; (v} the towns of Saraf Jidad, Abu Suryj,
Sirba, Jebel Moon and Silea towns in Kulbus locality in West Darfur between January and February
2008; and (vi) Shegeg Karo and al-Ain areas in May 2008,

' Including in inter alia (i) the towns of Bindisi and Arawala in West Darfur between August and
December 2003; (ii) the town of Kailek in South Darfur in February and March 2004: and (iif) the
towns of Sirba and Silea in Kulbus locality in West Darfur between January and February 2008.

¥ Including in infer alia: (i) the town of Mukjar in West Darfur in August 2003; (ii) the town of Kailek
in South Darfur in March 2004; and (iif) the town of Jebel Moon in Kulbus locality in West Darfur in
February 2008,

¥ Including in infer alia (i) the towns of Kodoom, Bindisi, Mukjar and Arawala and surrounding
villages in Wadi Salih, Mukjar and Garsila-Deleig localities in West Darfur between August and
December 2003; (ii) the towns of Shattaya and Kailek in South Darfur in February and March 2004; (iii)
between 89 and 92 mainly Zaghawa, Masalit and Misseriya Jebel towns and villages in Buram Locality
in South Darfur betwsen November 2005 and September 2006; (iv) the town of Muhajeriya in the
Yasin locality in South Darfur on or about 8 October 2007; and (v) the towns of Saraf Jidad, Abu Suruyj,

No. ICC-02/05-01/09 6/9 12 July 2010
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CONSIDERING that that there are also reasonable grounds to believe that in
fufthera:nce of the genocidal policy, as part of the GoS’s unlawful attack on the
above-mentioned part of the civilian population of Darfur and with knowledge of
such attack, GoS forces throughout the Darfur region (i) at times, contamined the
wells and water pumps of the towns and villages primarily inhabited by members of
the Fur, Masalit and Zaghawa groups that they attacked;" (ii) subjected hundreds of
thousands of civilians belonging primarily to the Fur, Masalit and Zaghawa groups
to acts of forcible transfer;'® and (iii) encouraged members of other tribes, which were
allied with the GoS, to resettle in the villages and lands previously mainly inhabited

by members of the Fur, Masalit and Zaghawa groups;»

CONSIDERING therefore that there are reasonable grounds to believe that, from
soon after the April 2003 attack on El Fasher airport at least until the date of the
Prosecution’s Application, GoS forces, including the Sudanese Armed Forces and
their allied Janjaweed Militia, the Sudanese Police Force, the NISS and the HAC,
committed the crimes of genocide by killing, genocide by causing serious bodily or
mental harm and genocide by deliberately inflicting conditions of life calculated to
bring about physical destruction, within the meaning of article 6 (a), (b) and {c)
respectively of the Statute, against part of the Fur, Masalit and Zaghawa ethnic

groups;

Sirba, Jebel Moon and Silea towns in Kulbus locality in West Darfur between January and February
2008.

¥ Physicians for Human Rights, Report, Darfur Assault on Survival, A call for Security, Justice, and
Restitution (Anx J44) DAR-OTP-0119-0635 at 0679 which mentions three incidents of destruction of
water sources.

8 UN Security Council Press release, 22 April 2008 (Anx J38) DAR-OTP-0147-0859 at 0860; UN
Security Council 5872 meeting, 22 April 2008 {Anx J52) DAR-OTP-0147-1057 at 1061; UNCOI Material,
(Anx J72) DAR-OTP-0038-0060 at 0065; Commission of Inquiry into allegations surrounding human
rights violations committed by armed groups in the States of Darfur, January 2005, Reviewed, Volume
2 (Anx 52) DAR-OTP-0116-0568 at 0604; United Nations Inter-agency Report, 25 April 2004 (Anx J63)
DAR-OTP-0030-0066 at 0067; Third periodic report of the United Nations High Commissioner for
Human Rights on the human rights situation in the Sudan, April 2006 {Anx J75) DAR-OTP-0108-0562
at 0570-0572, paras. 27, 35, 39, 44; United Nation Human Rights Council, Report on Human Rights
Situations that require the Council's attention (A/HRC/6/19) (Anx 78} at 1 AR-OTP-013 8-0116 at 0145-
0146; HRW Report, They Shot at Us as We Fled, 18 May 2008, (Anx 80) DAR-OTP-0143-0273 at 0300,
0291-0296; Ninth periodic report of the United Nations High Commissioner for Human Rights. Sudan
{Anx J76) DAR-OTP-0136-0369 at 0372-0374. '

¥ Witness statement (AnixJ47) DAR-OTP-0125-0665 at 0716, para.255.
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CONSIDERING that there are reasonable grounds to believe that Omar Al Bashir
has been the de jure and de facto President of the Republic of the Sudan and
Commander-in-Chief of the Sudanese Armed Forces from March 2003 until at least
the date of the Prosecution’s Application 14 July 2008, and that, in that position, he
played an essential role in coordinating, with other high-ranking Sudanese political

and military leaders, the design and implementation of the above-mentioned GoS

counter-insurgency campaign;

CONSIDERING, further, that the Chamber finds, in the alternative, that there are
reasonable grounds to believe: (i) that the role of Omar Al Bashir went beyond
coordinating the design and implementation of the common plan; (ii) that he was in
full control of all branches of the “apparatus” of the Republic of the Sudan, including
the Sudanese Armed Forces and their allied Janjaweed Miilitia, the Sudanese Police
Force, the NISS and the HAC; and (iii) that he used such control to secure the

implementation of the common plan;

CONSIDERING that, on the basis of the standard of proof as idex\a.tified by the
Appeals Chamber, there are reasonable grounds to believe that Omar Al Bashir acted
with dolus specialis/specific intent to destroy in part the Fur, Masalit and Zaghawa

ethnic groups;

CONSIDERING that, for the above reasons, there are reasonable grounds to believe
that Omar Al Bashir is criminally responsible as an indirect perpetrator, or as an

indirect co-perpetrator, under article 25(3)(a) of the Statute, for:

i Genocide by killing, within the meaning of article 6(a) of the Statute;
ii.  Genocide by causing serious bodily or mental harm, within the meaning of
article 6(b) of the Statute; and
iit. Genocide by deliberately inflicting conditions of life calculated to bring

about physicalldestruction, within the meaning of article 6(c) of the Statute;

No. ICC-02/05-01/09 8/9 12 July 2010
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CONSIDERING that, under article 58(1) of the Statute, the arrest of Omar Al Bashir
appears necessary at this stage to ensure (i) that he will appear before the Court; (i)
that he will not obstruct or endanger the ongoling investigation into the crimes for
which he is allegedly responsible under the Statute; and (iii) that he will not continue

with the commission of the above-mentioned crimes;
FOR THESE REASONS,

HEREBY ISSUES;

A WARRANT‘ OF ARREST for OMAR AL BASHIR, a male, who is a national of the
Republic of the Sudan, born on 1 January 1944 in Hoshe Bannaga, Shendi

Governorate, in the Sudan, member of the Jadli tribe of Northern Sudan, President of

the Republic of the Sudan since his appointment by the RCC-NS on 16 October 1993
and elected as such successively since 1 April 1996 and whose name is also spelt
Omar al-Bashir, Omer Hassan Ahmed E} Bashire, Omar al-Bashir, Omar al-Beshir,
Omar el-Bashir, Omer Albasheer, Omar Elbashir and Omar Hassan Ahmad el-Béshijr.

Done in English, Arabic and French, the English versio being authoritative,

C/ Judg ia Steiner

Presiding Judge

Judge Sanji Mmasenono Mondgeng Judge Cuno Tarfusser

Dated this Monday 12 July 2010

At The Hague, The Netherlands

No. ICC-02/05-01/09 9% 12 July 2010 %
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Bathandua SAis obliged to arrest Al-Bashir, says Ntsaluba
@ 6years ago Pretorla - The South African Government has said it will be obliged to arrest Sudanese

EYgTH President Omar Al-Bashir if he sets foot in the country.
SHARE THIS STORY “If today, President Al-Bashir landed in terms of the provision [of the Rome Statute), he wouid

have to be arrested," said the Director General for international Relations and Cooperation
Ayanda Nisaluba on Thursday.

SA NEWS MOST READ He said he did not foresee the government acting outside the framework of the international
laws which South Africa had ratified. “We would not renege on our internationat legal
R600m Ice cream factory obligations.
opened in Midrand The Director Generat told the press briefing that he had chosen his words carefully because he
MOST READ did not want to sensationalise an issue that was abstract, I don't want to create

. sensationalism out of an imaginary situation. "
Monument to rewrite SA

story The International Criminal Court (ICC) has Issued & warrant of arrest for President Al-Bashir on
MOST READ seven counts of war crimes and crimes against humanity committed in Sudan's Western

region of Darfur.
Prasa modernises rail
system The arrest warrant places an cbligation on ali countries, including the 30 African states that

MOST READ have ratified the Rome Statute, to arrest him if he travels from his country into anether state
Marikana clalms to be The Rome Statue is the founding text of the ICC.
expedited Earfier this month the African Union (AU} issued a resclution instructing its meambers not to
4
MOST READ cooperate with the ICC in executing the warrant, At the time, the AU said that the resciution
had been adopted by consensus, although later some colntries in¢luding Botswana, Chad and

New custams legistation Uganda said they were committed to the Rome Statute,

to benefit SA
MOST READ South Africa's position in this regard is that while it respects the ICC's efforts to end impunity
for war crimes in Darfur, the ICC has not made enaugh effort to engage the AU to coordinate

efforts to end the fighting in that country,

Or Ntsaluba explained that while South Africa does not agree with the issuing of the warrant
of arrest, there is a legal framework in ptace that guides government.

"We are signatories of the Rome Statute under which the ICC was established. Because the
treaty has been ratified by Parfiament, for Sauth Africa to not observe its obligations is
arguably unconstitutional and against the faw.

"The ICC has issued an arrest warrant for President al- Bashir and this requires signatory
states to execute the warrant should he land on their soil.

"We are a member of the ICC, we have got certain ohligations, not ondy that, our Parfiament
passed a law and that law is extremely explicit about what would happen if a situation like that
happens,” explained Dr Ntsaluba.

He emphasised that he did not foresee the government acting outside the framework of the
law.

Dr Ntsaluba said the AU would continue to press the United Nationg Security Council (UNSC)
to defer President Al-Bashir's indictmeant within tha confines of international commitments
and South Africa's own constitutional mandate.

South Africa's pesition comes as mare than 130 civil society and human rights groups across
Africa issued a statement today cailing on African governments that are signatories to reaffirm

hitpefhanww . sanews -gov.zafsauth-africa/sa-cbliged-arrest-al-bashir-says-ntsaluba 13
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their commitment and obligation to the 1CC,

MORE LIKE THIS

SA, Angola to work on education
@ 3 weaks ago

Pretoria - Higher Education and Training
Minister Slade Nzimande and his Angolan
counterpart Adoao Gaspar Ferreira do
Nascdimento have signed a Mermorandum of
Understanding to work jointly in the areas of
education.

5A, Netheriands strengthen bilateral
cooperation
& 3wesks ago

Pretoria - South Africa and the government of
Netherfands have been working together to
identify areas for collaboration in the area of
co-operatives developrment, says Small
Business Development Minister Lindiwe Zulu,

Movement hetween 5A, Lesatho made

easier
D 1 monthago

I
Pretoria - Home Affairs Minister Malusi
Gigaba on Tuesday announced measures to
improve movement between the Kingdom of
Lesothe and South Africa.

SA NEWS ON TWITTER

Tweets - Foilow
4F SA Gov News 34m
et @SAgovnews %l

Some of the university management present at the
meeting #lUniversityFees #unionbuiiding
pic.twitter.com/tKcZebKTyz

. Tweet to @SAgovnews

W FOLLOW SA NEWS ON TWITTER

SA NEWS ON FACEBOOK
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GOVERNMENT NOTICE

DEPARTMENT OF INTERNATIONAL RELATIONS AND COOPERATION
No. 470 ' 5 June 2015

DIPLOMATIC IMMUNITIES AND PRIVILEGES ACT, 2001

MINUTE

In accordance with the powers vested in me by section 5(3) of the Diplomatic
Immunities and Privileges Act, 2001 (Act No. 37 of 2001), I hereby recognize the
“Agreement between the Republic of South Africa and the Commission of the African
Union on the Material and Technical Organization of the Meetings of the 30th
Ordinary Session of the Permanent Representatives Committee from 7 to 9 June 2015;
the 27th Ordinary Session of the Executive Council from 10 to 12 June 2015 and the
25th Ordinary Session of the Assembly on 14 to 15 June 2015 in Pretoria (7 and 8
June 2015) and Johannesburg (10 to 15 June 2015), Republic of South Africa” forthe
purposes of granting the immunities and privileges as provided for in the Agreement
between the Government ‘of the Republic of South Africa and the Commission of the

African Union as set out in the Notice.

Maite Nkoana-Mashabane

Minister of International Relations and Co-operation

-This gazetle isalsc avaliable frée online &t www.gpwonline,co,za -
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SCHEDULE

AGREEMENT BETWEEN THE REPUBLIC OF SOUTH AFRICA AND THE
COMMISSION OF THE AFRICAN UNION ON THE MATERIAL AND TECHNICAL
ORGANIZATION OF THE MEETINGS OF THE 30™ ORDINARY SESSION OF THE

ARTICLE VIl
PRIVILEGES AND IMMUNITIES

1. The Government shall accord the Members of the Commission and Staff Members, the
delegates and other representatives of Inter-Governmental Organizations attending the
Meetings the privileges and immunities set forth in Sections C and D, Articles V and
VI of the General Convention on the Privileges and Immunities of the QAT

2. Without prejudice to the provisions of the preceding paragraph, all participants and
persons performing duties in connection with the Meetings shall enjoy such facilities
and courtesies as are necessary for the efficient performance of their duties.

3. The representatives of the Inter-Governmental Organizations and the Observers
accredited to the African Union attending the Meetings shall enjoy the necessary
immupities and privileges as provided for in the General Convention referred to in
paragraph 1 above.

4, The Government shall provide all the necessary facilities for the entry and exit to and
from South Africa to all those persons who are mentioned above and/or who are
performing duties connected with the Meetings. Entry visas shall be granted to them
preferably before the opening of the Meetings in accordance with the laws of South
Africa and in accordance with the modalities for issuance of visas as contained in
Annex II,

5. Staff members of the Commission and other organs of the AU holding AU Passport or
Laissez-Passer shall not be required to obtain entry visa as per Decision
AHG/OAU/AEC/Dec.1 (I) adopted by the Assembly of Heads of State and
Government in Ouagadougou, Burkina Faso, in June 1998.

Printed by and cbtainable from the Government Printer, Bosman Street, Private Bag X85, Pretoria, 0001

Publications: Tet: {01 2) 748 6052, 748 6053, 748 8058
Advertisernents: Tel: (012) 748 62085, 748 6208, 748 6200, 748 6210, 748 6211
Subscriptions: Tel: {012) 748 8054, 748 6055, 748 6057

Gedruk deur en verkrygbaar by die Staatsdrukier, Bosmanstraat, Privaatsak X85, Pretoria, 6001
Publikasies: Tal: (012) 748 6052, 748 6053, 748 6058
Advertensies: Tal: (012) 748 6205, 748 6208, 748 62089, 748 6210, 748 6211
Subskripsies: Tel: (012) 748 8054, 748 8055, 748 6057
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United Nations S/rEs/159 (2005)

Security Council Distr.: General
31 March 2005

Resolution 1593 (2005)

Adopted by the Security Council at its 5158th meeting,
on 31 March 2005

The Security Council,

Tuking note of the report of the International Commission of Inquiry om
violations of international humanitarian law and human rights Iaw in Darfur
(8/2005/60),

Recalling article 16 of the Rome Statute under which no investigation or
prosecution may be commenced or proceeded with by the International Criminai
Court for a period of 12 months after a Security Council request to that effect,

Also recalling articles 75 and 79 of the Rome Statute and encouraging States to
contribute to the ICC Trust Fund for Victims,

Taking note of the existence of agreements referred to in Article 98-2 of the
Rome Statute,

Determining that the situation in Sudan continues to constitute a threat to
international peace and security,

Acting under Chapter VII of the Charter of the United Nations,

1. Decides to refer the situation in Darfur since 1 July 2002 to the
Prosecutor of the International Criminal Court;

2. Decides that the Government of Sudan and all other parties to the
conflict in Darfur, shall cooperate fully with and provide any necessary assistance to
the Court and the Prosecutor pursuant to this resolution and, while recognizing that
States not party to the Rome Statute have no obligation under the Statute, urges al!
States and concerned regional and other international organizations to cooperate
fully;

3. Invifes the Court and the African Union to discuss practical arrangements
that will facilitate the work of the Prosecutor and of the Court, including the
possibility of conducting proceedings in the region, which would contribute to
regional efforts in the fight against impunity;

4. Also encourages the Court, as appropriate and in accordance with the
Rome Statute, to support international cooperation with domestic efforts to promote
the rule of law, protect human rights and combat impunity in Darfur;

05-29273 (F)
*PO529273%*




S/RES/1593 (2005)

5. Also emphasizes the need to promote healing and reconciliation and
encourages in this respect the creation of institutions, invelving all sectors of
Sudanese society, such as truth and/or reconciliation commissions, in order to
complement judicial processes and thereby reinforce the efforts to restore long-
tasting peace, with African Union and international support as necessary;

6. Decides that nationals, current or former officials or personnel from Y
contributing State outside Sudan which is not a party to the Rome Statute of the
International Criminal Court shall be subject to the exclusive jurisdiction of that
contributing State for all alleged acts or omissions arising out of or related to
aperations in Sudan established or authorized by the Council or the African Union,
uniess such exclusive jurisdiction has been expressly waived by that contributing
State;

7. Recognizes that none of the expenses incurred in connection with the
referral including expenses related to investigations or prosecutions in connection
with that referral, shall be borne by the United Nations and that such costs shail be
borne by the parties to the Rome Statute and those States that wish to contribute
voluntarily;

8. Invites the Prosecutor to address the Council within three months of the
date of adoption of this resolution and every six months thereafter on actions taken
pursuant to this resolution;

9. Decides to remain seized of the matter,
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PREAMBLE

The present Agreement concluded between the Government of the Republic of
South Africa, hereinafter referred to as "the Government”, and the Commissio
African Union (AU), hereinafter referred to as "the Commission”, zelates to ¢

- and technical organizatidn: of the Meetings of the 30™ Ordinary Session of the ?ermanentr

Rapresentanves Committee (PRC), the 27" Ordinary Session of the Executive Council

and the 25™ Ordinary Session of the Assembly of the Union (Asserbly), and any other

side Meetings that may be considered necessary by the Commission.

These Meetings which are provided for in the Constitutive Act of the African

. Union, the Rules of Procedures of the Assembly, the Executive Council and the

Pexmanent Representatives’ Committee as well as in decisions of the Afiicen Union
policy organs will be held in Pretoria, Republic of South Africe, from 7 o 9 June, and
from 10to-13 June and on 14 to 15 June 2015 in Johannesburg, respectwely, at the
igvitation of the Government. ’

Agcordingly, the Commission is charged with the exclusive responsibility of
organizing, conducting and managing the Meetings, while the Government will, on its
part, provide all the necessary facilities and assistance to ensure the success and smooth
running of the Meetings.

Furthermore, in accordance with the relevant provisions of the African Union
Financial Rules and Regulations and Rules 6(2) and 5(2) of the Rules of Procedure of the
Executive Counci! and the Assembly, respectively, the Government shall bear the
additional expenses incurred by the Commission arising from the holding of the Meetings
outside the African Union Headquarters.

For these Meetings to be held under the best possible conditions, the Govemment
and the Commission have agreed as follows:




3

ARTICLEX
CONFERENCE FACILITIES
A. PREMISES
1. The Government shall, at its-expense, make available to the Commission, rooms

and offices with the following facilities needed for the Surmnmit meetings and side events:

a) One (1) Plenary Hall containing at least one thousand (1000) seats with
corresponding  desks, equipped with microphones, earphopes, six (6)
interpretation booths, one (1) tape recording cabin complete with recording
machines;

b}  Onpe (1) podium centrally located at the far end of the Hall, facing the
delegates’. row. The. Podium-shall- be-equipped with. at_least eight (8)
armchairs and corresponding microphones and earphones. The podium shall
be provided with an African Unjon desk flag and a gavel;

C) One (1) Speaker’s Rostrum complete with microphone and suitable reading
lamp. The Rostrum shall be situnated on the forward centre portion of the
platform below the Podium;

d) Desks-to seat at least twelve (12) African Union Officers to be sitvated nsar
the Rostrum, with individual earphones, serving for the purpose of report
writing for the Commission;

&} Seating erea equipped with earphones for at least fifty (50} observers in the
Plenary Hall;

) Seating area equipped with earphones for members of the media (at least one
hundred (100)) in the Plenary Hall during the Opening Sessions of the
Mestings. An overspill area eguipped with audiovisual recording facilities,
shail zlso be tade available from where journalists can watch live coverage of
the open sessions;

g) Space on the floor of the Plenary Hall shall be made available to
accommodate camera persons and photographers wishing to take photos
during the Open Sessions of the Meetings. Alternatively, 4 system shall be
worked ouvt-to ensure that all camera persons get turns to take pictures and
video footage of the Open Segsions of the Meetings;

h) Four (4) suitable Rooms for Committee/side/paralle] Meetings or events, to
accommodate seating for not less than hundred ten (110) delegates each and
with corresponding central desk and name plates, as well as micropbones, |
earpbones and five (5) interpretation booths each. The Drafting Team shall

also use one (1) of these four (4) rooms for its meetings;
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] One (1) Room to seat twenty to twenty-five (20-25) persons for Consultation
Meetings. It shall elso be used for the daily meetings of the Commission
Conference Coordination Committee;

i) Offices for the Chairperson of the Commission, the Deputy Chairperson and
the eight (8) Commissioners;

K) Suitable offices/ working space for:

(@ Staff of the Bureau of the Chairperson of the Comuuission;

()  Staff of the Burean of the Deputy Chairperson of the Comrnission;

(i)  Seocretary General of the Commission;

(iv) Legal Counsel;

(v)  Chief of Protocol of the African Unian;

(vi) Information and Communication Directorate;

(vii) The Finance and Personne] Services;

(viity The Conference Coordination Unit, large enough to seat at least eight
T8N merzome

(x} ocumentis Uisinouion,

(x)  Documents Reproduction;

(xi) Typing Pools for the four (4) working languages;

(xii) Revisers and Translators for four (4) language units;

(xiii) Proof-readers for four (4) langnage units;

{xiv) The Report-drafting team; . :

(xv) Protocol Reception and Delegates Registration Desk;

(xvi) Doctor’s Consultation Room and Conference Clinic with installed
medical emergency facilities;

(xvil) Storage Room for office supplies and materials;

2. In accordance with the established practice, it shall be the exclusive responsibility
of the Commission o arrange the seating arrangements of the Meeting Rooms.

3. The Government shall also provide suitable lounges to be used for consultations

by the Ministers and the Heads of State and Government.

4, The Government shall, at its expense, fumish and maiutain in good condition, all
the aforesaid rooms and offices in a manmer suitable for the effective conduct of the
Meetings. . '

5. The Government shall provide a Press Centre with multi-media facilities
{telephone, fax and e-mail} for use by members of the press and delegations at their
expense. The Press Centre shall have at least fifty (50) computers with internet
conpection out of which five (5) shall be in Portuguese while the rest shall be in Arabic,
English and French. Five {5) printers should be networked to the computers in the Press
Centre, Wireless network shall also be made available within the Press Centre and its
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environs. The Press Centre shall have at least forty (40) free tables and chairs to facilitate
the work of those wishing to work from their laptops or to write by hand.

6. Three (3) notice boards shall be placed in the Press Cenire to allow the
Commission to post notices of press conferences, briefings or special events for the
information of the media.

B. EQUIPMENT, OFFICE SUPPLIES AND STATIONERY

a) The Conference Hall for Plenary Meetings shall be equipped for
simultaneous interpretation into Arabic, English, French and Portuguese.
Two (2) booths for Kiswehili and Spanish shall also be organised for the
Meeting of the Assembly. The Government shall also provide, at its
expense, a speech time limit, display of speakers’ list, and adequate
facilities for Press, Radio-and Television Services,-as-well as space for a
Media Centre and required facilities.

b} The Government shall, at its expense, provide and maintein in good
condition the following other equipment:

()  Four (4) High-Volume photocopiers with a recto-verso facility,
inclnding sorting attachment, capable of producing ninety (90} to
hundred twenty {120) copies per minute.

() Four (4) Mid-Volume photocopiers with 2 recto-verso facility,
capable of producing sixty (60) to eighty (80) copies per minute for
the following offices:

» Office of the Chairperson of the Union

o Office of the Chairperson of the Commission

G ¢« Office of the Deputy Chairperson of the Commission

W : » Office of the Commissioners

» Office of the Secretary General of the Commission

o Office of the Legal Counsel

» Office of the Protocol Division

» Office of the Conference Coordinating Unit

o Office of the Commnmmnication and Information Directorate.
An additional computer shall be provided for this office to
facilitate press release drafting and processing in all African
Union languages

g
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@)  Six (6) collating tables.

(iv)  Thirty three (33) computers connected to twelve (12) network laser
printers as follows:

» Eight (8) English

Eight (8) French

Eight (8) Arabic

Eight (8) Portugnese

One (1) for the Director of Conferences

The Commission shall provide the necessary software for the
Arabic and Portuguese lapgnage for installation on the
coraputers in South Africa.

- The Government shall provide, at its expense, adequate audio recording

equipment, together with the required technical personnel, for
documentation purposes. The Commission shell provide the recording
tapes, which shall zemain its property.

The Government shall provide, at its expense an electronic notice board, a
PA system and a film projector to show Aftican Union films or
docurnentary.

The Government shall ensure that the above listed equipment as well as
the materials for the reproduction of working documents is ready and
installed at least two (2) days before the commencement of the Meetings
of the Permanent Representatives’ Committee on 7 June 2015.

The Government shall also make available, at its own expense, all the
office supplies for the Meetings, such as printing and reproduction, papers,
touer, envelopes, paper-clips, folders, staplers and staples.

FLAGS, NAME PLATES, SECURITY AND CONFERENCE BADGES
FOR THE MEETINGS '

a)

b)

* The Government shall, at its expense, make available at least three (3) sets

ofnational flagsofall Member-Statestand of the African Union for display
at the Conference Centre as well as at the premises reserved for Heads of
State and Government. Desk flags for the Plenary Hall and Committes
Rooms shall also be provided by the Government at its expense.

The Government shall provide, at its expense, pins and security badges for
the Meetings of the Executive Council and the Assembly, which shall
allow entry into the Conference Centre. These badges shall be issned in
consuitation with the Commission.

T iy

S Sea

N




R

\zg(

7

c) The Commission, on its pazt, shall print and issue Conference badges
which shall allow entry into the Conference Centre, the Member
-Commission and of the other AU -Orgasis, the delegafss, obse
technicians, the press and invited guests.

d) The Commission shall be responsible for providing the nameplates of
Member States, the Organs of the Union, the Regional Economic
Commumities (RECs) as well as the list of observers and invited guests.

TELECOMMUNICATION FACILITTES

a) The Government shall install, at its expense, in the Offices of the Chairperson
‘of the Afrjcan Union, the Chairperson and the Deputy Chairperson of the
Commission, international communication facilities (telsphone_and fax)-as .
well as local commumication facilities in all the other offices allocated to the
Commission.

b) The Government shall bear the cost of all communications made from the
Offices of the Chairperson of the AU, the Chairperson and Deputy
Chairperson of the Commission (telephone and fax).

c) The Government shall, at its expense, install terminals for Internet facilities at
the Conference Centre for use by the Staff of the Commission and the
delegates.

ARTICLE XL
HOSPITALITY, TRANSPORTATION AND BANKING FACILITIES

In accordance with Rules 6(2) and 5(2) of the Rules of Procedure of the Executive
Council and the Assembly, respectively, the Government shall be responsibie for
the following:

a) Hospitality and Per diem

(f  The Govemnment shall extend hospitality to the Chairperson, the
Deputy Chairperson, the Commissioners and Staff of the Commission
which, under the present Agreement, shall mean full board and lodging
(accormmodation, breakfast, lunch, dinner and rnon-alcoholic
beverages) and local telephone calls. This hospitality shall not cover
other expenses made on such items as alcoholic drinks, laundry, dry-
cleaning, international telephone calls, and expenses incurred on their
guests, from the dates of their arrival to the dates of their departure as
stipulated in Articles XTI and XIV of this Apreement. However, the
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‘Government shall bear the cost of all telephone communications made
from the suite of the Chairperson.

(i) In addition, the Government shall pay twenty percent (20%) of per
diem in United States Dollars fo the Chairperson, the Deputy
Chairperson, the Commissioners and to all Staff Members of the
Commission (see list in the Annex) servicing the Meetings for nights
spent in Pretoria and in Johannesburg in accordance with existing UN
rales.

Farthermore, the Government shall also pay to all the Members of
the Commission and Staff Members, the required amount of airport
tax payable in South Africa (if applicable).

(i) It is understood that the Government shall also pay full per diem-to g
the Members of the Conunission and Staff Members concemed for «
each full night spent on the way to and from South Africa according
to the itinerary 1o be agreed upon between the Parties (if applicable).

b) Alr Traunsportation

' 6] The Government shall provide, at its expense, air tickets for the sector
Addis Ababa ~ Johannesburg - Addis Ababa, Business Class for the
Chairperson, the Deputy Chairperson and the Commissioners; and
Economy class for the Staff Members of the Commission as listed in
the Anvex, provided that in accordance with the existing established
practice, not more than sixty (60) Staff Members shall be required to
travel in one (1) aircraft,

(i)  The Commission will provide the Government with the schedules of
travel of its various teams. ‘

©) Local Transportation

@ The Government shall accord the Chairperson courtesies at the level of
a Head of State. The Government shall further provide, at its expense,
nine (9) limousines for the Deputy Chairperson and  the
Commissioners, and thirty-seven (37) cars for the African Union
Special Representatives/Envoys and the Heads of other African Union
Organs and the Chief Fxecutives of the Regional Economic
Commumities (RECs).

Py ST g e B
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()  The Government shall provide sufficient buses to shuttle the Staff of
the Comumission from their hatels to the two Conference venues, the i
Department of International Relations and Cooperation in Pretoria and L;
the Sandton Intemnational Convention Centre in Johannesburg, *

]
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(i) I the need arises, the Government shall place additional
vehicles/minibuses at the disposal of the Commission.

(iv) A transportation coordinator that will be on 24 hour duty and
reachable, shall be assigned by the Government to laise with the
transportation coordinator designated by the Commission on
transportation matters.

d)  Transportation of Documents.

The Government shall transport, at its expense, all the working documents
from and to Addis Ababa.

€) Banking Facilities
The Government shall provide the Commission and delegates with the
necessary foreign currency banking facilities at convenient points, preferably
at the DIRCO Conference Centre, the Sandton Interational Convention
Centre and/or hotels.

ARTICLE III
HOTEL ACCOMMODATION

‘a) The Govemnment shall also provide, at its expense, a large suite for the
Chairpersor.  and suitable snites for the Deputy Chairperson and the
Commissioners. The Government shall also make available, at its expense,
adequate single room accommodation for each of the Staff Members of the
Commission servicing the Meetings.

b) The Government will advise on appropriate accommodation, at preferential rates,
for the freclance Conference Staff preferably in the same hotel where the Staff of
the Commission are accommodated or within the vicinity of the Conference
Centres, both in Pretoria and in Sandton.

c) The Government shall endeavour to secure adequate and appropriate £
accommodation, at preferential rates, for delegates from all African Union
Member States, African Unjon Special Representatives/Envoys, Officials of other
Adrican Union Organs and the Regiopal Economic Committees. The Government
shall advise on availability of accommodation for Invited Guests.

d) The Government shall not be responsible for the expenses for the accommodation

in respect of (b) and (¢} above.
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ARTICLE IV
MEDICAL FACILITIES

3

s

R

i The Government shall ensure that adequate medical facilities with qualified staff
for first aid and during emergencies for alliﬁ_g:,t_ipipan_tﬁgg,nd for the Chairperson, Deputy
Chairperson, Commissioners and Staff of the Commission shall be available at the venue
of the Conférences in both Pretoria and Sandton,

AT
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2. For serious emergencies, the Government shall ensure immediate transportation to
and facilitate admission of participants in an appropriate medical facillity,

3. For serious emergencies with respect to the Chairperson, Deputy Chairperson,
Commissioners and Staff of the Commission, the Government shall ensure immediate
transportation and admission to a hospital designated by the Government, at the
Governmment’s expense.

ARTICLEV
PROTECTION AND SECURITY

1. The general security and safety arrangements shall be the exclusive responsibility
of the Government, The Government shall provide such protection, as it may deem :
pecessary for the secutity of the participants and the smooth running of the Meetings,

'Regarding the intemal security of the Conference Centre, the Government security
officers shall work in close cooperation with the African Union Head of Security and
Safety Division and in accordance with the African Union established security procedure
and practice.

2. Staff Members of the Commission, in particular, shall be given freedom of
movement within the Conference Centre in the performance of their official duties so as )
to ensure the success of the Meetings. |

ARTICLE VI
LOCAL PERSONNEL !

The Government shall employ, at its expense, and place under the supervision of the
Commission, a number of clerks, technicians for the reproduction and distribution of
documents, ushers, messengers, telephone operators, cleaners and other manpower which
may be required for the smooth conduct of the Meetings. Some of these staff are to be
available two (2) days before the opening of the Meetings and two (2) days after the
closure of the Assembly Session to help pack the documents and eguipment. The local
personnel mentioned herein should be able to communicate in English or French,

B T ——— TR
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ARTICLE VIT . _
COORDINATION BETWEEN THE GOVERNMENT
AND THE COMMISSION

The Government and the Commission shall each appoint a senior official
tesponsible for the various aspects of the Meetings to act as focal points for their
respective areas and to coordinate their activities in order to ensure the smooth nmning of
the Meetings.

ARTICLE YHI
PRIVILEGES AND IMMUNITIES

1. The Government shall accord the Members_of the Commission and Staff
Members, the delegates and other representatives of Inter-Governmental Organizations
attending the Meetings the privileges and immunities set forth in Sections C and D,
Articles V and VI of the General Convention on the Privileges and Immunities of the
QAL

2. Without prejudice to the provisions of the preceding paragraph, all participants
and persons performing duties in connection with the Meetings shall enjoy such facilities
and courtesies as are necessary for the efficient performance of their duties.

3 The representatives of the Inter-Covernmental Organizations and the Observers
accredited to the Affican Union attending the Meetings shell enjoy the necessary
immunities and privileges as provided for in the General Convention referred to in
paragraph 1 above.

4, The Government shall provide all the necessary facilities for the entry and exit to
end from South Africa to all those persons who are mentioned above and/or who are
performing daties connected with the Meetings. Entry visas shall be granted to them
preferably before the opening of the Meetings in, accordance with the laws of Sowth
Aftica and in accordance with the modalities for issuance of visas as contained iz Annex
I

5. Staff members of the Cormmission and other organs of the AU holding AU
Passport or Laissez-Passer shall not be required to obtain entry visa as per Decision
AHG/OAU/AEC/Dec.] (O) adopted by the Assembly of Heads of State and Government
in Ouagadougou, Burkina Faso, in June 1998.
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ARTICLEIX
INDEMNITY AND CLAIMS

phi

1. The Government shall be responsible for dealing with any action, eclaim, or other
demands againstthe Commission and its Officials arising out of

T e
DA

(a) Infury or damage 1o persons or property in the conference or office premises
provided by the Government;

(b} Transportation pravided by the Government; and

(c) Personnel provided or arranged for by the Government for the Conference.

2. However, when the Government and the Commission accept that the damage
caused resulted from a deliberate act or serions negligence on the part of the Commission or
its Staff, the Government shall decline every responsibility in this respect. The Government
and the Commission will assess and determine claims, accordingly.

3. The Government shall assume full responsibility for the repairs arising from any damage
fo the premises in the conference areas, the Department of International Relations and %
Cooperation Conference Centre, OR Tambo Building, Soutpansberg Road, Rietondale, B
Pretoria, and the Sandton Intemational Convention Centre, Sandton, Johannesburg, as well
as to firnitere or equipment therein,

4, Without prejudice to the confidentiality of documents in the possession of the
Aftican Union, the Commission shall render reasonable assistance and shall exert its best
efforts to make available to the Government relevant information, evidence and documents
which are in possession or under the comtrol of the African Union, to enable the
Government to deal with any action, claim or demand contemplated in this Article.

ARTICLE X
RECRUITMENT OF FREELANCE CONFERENCE STAFF

The Commission shall be responsible for the selection, recruitment and payment of per
diem and salaries of the enfire freelance Conference Staff as well as the cost of their
transportation to and from the Republic of South Africa.

ARTICLE XY
MEETINGS WORKING DOCUMENTS

The Commission shall be responsible for the preparation, reproduction and distribution of
all the Meetings working documents in the four (4) Afiican Union working languages.

e, P e d 2 S W St S ST e ._“._\%
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ARTICLE X
PREPARATION OF THE MEETINGS

The Commission shall send to South Africa, before the opening date of the Meetings, two
African Union teams, af the expense of the Government, on an evaluation and advisory
mission. The teams shall comprise not more than eight (8) members. The actual dates of
this mission shall be agreed upon through consultations.

- ARTICLE X¥II
ARRIVAY OF THE STAFF OF THE COMMISSION IN SOUTH AFRICA

The Staff of the Comumuission assipned to service the Meetings shall amrive in
Johannesburg and Pretoria, Republic of South Africa, as follows:

] Advance team of not more than eight (8) members shall arrive four (4) days
before the opening of the Meetings, excluding the day of travel, ie. 2 June
2015 in line with the commencement of the Permanent Representatives
Committee meetings on 7 June 2015.

» The rest of the Staff Members, travelling in groups of not more than sixty
(60) each, shall artive one (1) day before the commencement of the Meetings,
excluding days of travel, i.e. on 5 and 6 June 2015, af the latest.

ARTICLE XIV
DEPARTURE OF THE STAFF OF THE COMMISSION FROM SOUTH AFRICA

Depending on the availability of commercial/charter flights, the Staff of the Commission
shall depart from South Africa one (1) or two (2) days afier the closure of the Meetings
{.e. 16 and 17 June 2015, at the latest.

ARTICLE XV
' SETTLEMENT OF DISPUTES

1. The Parties shall endeavour to settle any dispute arising out of the interpretation,
application or implementation of the provisions of this Agreement smicably through
consultation or negotiations between the Parties.

2. Any dispute that cannot be settled in accordance with paragraph (1) shall be
referred 0 a tribunal for arbitration at the request of a Party.

5}
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3. The tribunal shall consist of one (1) arbitrator appointed by each Party and a third
person, appointed by both arbifrators shall be the chairperson of the tribumal,

4. If within sixty (60) days of the request for arbitration, a Party has not appointed an
arbitrator or if within sixty (60) days of the appointment of the two {2) arbitrators, the
third arbitrator has not been appointed; either Party may request the, President of the
Permanent Court of Arbitration to make the necessary appointment. '

5. The decision of the majority of the tribunal shall be binding on the Parties.

6. The tribunal shall fix the procedure of the arbitration and shall give its decision
within thirty (30) days following its constitution.

7. The tribunal shall provide for the refmbursements of itS members and the
distribution of expenses between the Perties.

8. The tribunal’s decision on all questions of procedure and substance shall be final
and, even if rendered in default of one (1) Party, be binding on both Parties.

ARTICLE XVI
APPLICABLE LAW

The present Agreement shall be construed and interpreted in accordanc %

International Law:"

ARTICLE XVIX
AMENDMENTS AND
SUPPLEMENTARY ARRANGEMENTS

This Agreement may be amended by mutual consent of the Parties through an Exchange
of Notes between the Parties through the Diplomatic Channels.

ARTICLE XVIII
ENTRY INTO FORCE

The present Agreement shall enter info force on the date of signature by the
competent autharities of the two Parties, the effective date of signature being the date of the
last signature. It will terminate on 18 June 2015, unless ofherwise extended by the Parties.
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IN WITNESS WHEREOF, the duly authorised representatives of the Government and
the Commission have signed the present Agreement.

Doneafeivieiiececrvennonthis ... dayof ...l Two Thousand and Fifteen, for the
Government of the Republic of South Aftica and af..eeooeeeeevvvennnn.... .. on this......day
of ....cieuueeenn . Two Thousand and Fifteen for the Commission of the African Union.

For the Government of the For the Commission of the
Republic of South Africa African Union

NAIDE! vreurvrrrrrereerarerrorsorsrsrsrsnes NAMIE: .ivvrvrrresvanvisoriiseviennernan
THIE: scinviiiimriririnisiniiiiimrarin THIE: vervrcenirrrrnrrirrcnenecesnesaranne
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ANNEX T

(Host Agreement)

LIST OF STAFF TQ SERVICE THE PERMANENT REPRESENTATIVES®
COMMITTEE,
THE EXECUTIVE COUNCIL AND ASSEMBLY SESSIONS

PRETORIA AND JOHANNESBURG, REPUBLIC OF SOUTH AFRICA
24 MAY TO ~ 15 JUNE 2015

1. Dr NC Dlamind Zuma, Chairperson of the Afiican Union Commzssmn
2. Deputy Chairperson of the African Union Commission

3. Commissioner

4, Commissioner

5. Commissioner

6. Cominissioner

7. Commissioner

8. Commissioner

9. Commissioner

10. Commissioner

Staff of the Chairperson of the African Unjon Comupission

Staff of the Secretariat of the Secretary General

1. Ambassador Jean Mfasoni

African Union Securi

Afxican Ugnion Communications and Media Lizision

African Unjon Trapslation and Interpretation team
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Al-Bashir gets green light for return trip

By Shenaaz Jamal and Nec Goba 2015-10-12

The ANC has given Sudanese president Omar al-Bashir the green light to retum to South Africa to print | e-mail
attend the Forum on China-Africa Co-operation in December.

Minster of International Relations and Co-operation Maite Nkoana-Mashabane, speaking yesterday
atthe party's National General Council meeting in Midrand, said President Jacob Zuma had sent
invitations to members of the forum and that no special requirements had been imposed on any

member,

Obed Bapela, the Deputy Minister of Co-operative Gevernance and Traditional Affairs, said there was
a need to review South Africa's affiliation to the International Criminal Court.

Said Bapela: "We are of the view that the ICC has lost its direction

South Africa sparked global condemnation when Bashir, who is accused of committing war crimes in
Darfur, was allowed to fly home from an AU summit in South Africa in June.

This was in defiance of a Pretoria High Court order that he be detained while the execution ofan ICC
warrant for his arrest was being reviewed.

The ANC underteok to submit a written explanation fo the ICC for its failure to detain Bashir but has
asked for more time to assess whether it breached its international obligations.

Jacob van Garderén, of Lawyers for Human Rights, said the NGO would discuss the matter today.

Addijtional reporting by Shenaaz Eggington

The Times
INET BFA (Pty) Limited and its associates disclaim all liability for any loss, damage, injury or expense however caused,
arising from the use of or reliance upon, in any manner, the informaton provided through this service and does not warrant the
truth, accuracy or completeness of the information provided. All data is detayed by 15 minutes.
Copyright INET BFA {Pty) Ltd, 2015
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South Africa sparked global condemnalion when Bashir, wha is accused of commit‘{in war cfimes in{Darfur. was allowed tc fly home from an AU summit in South Africa In June. File

photo
Image by: MOHAMED NURELDIN ABDALLAH / REUTERS

The ANC has given Sudanese president Omar al-Bashir the green light o return to South Africa to attend the Forum on China-Africa Go-operation

in December.
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Minster of intemationat Relations and Co-operation Maite Nkoana-Mashabane, speaking yesterday at the party's National General Councit meeting in Midrand, said President Jacob Zuma
had sent invitations to members of the forum and that no spectal requirements had been imposed on any member,

Cbed Bapefa, the Deputy Minister of Co-operative Govemance and Traditional Affairs, sald there was 2 need to review South Africa's affiiation to the intemational Criminat Cout.
Said Bapeia: "We are of the view that the ICC has Jost its direction.*

South Aftica sparked global condemnation when Bashir, who is accused of committing war cimes in Darfur, was allowed to fly home from an AU summit in South Afiica in June.
This was in defiance of @ Pretoria High Court order that he be detained while the execution of an ICC warrant for bis arvest was being reviewsd,

The ANC undertook to submit a written explanation to the ICC for its ailure to detain Bashir but has asked for more fime to assess whether it breached its intemational obligations.
Jacob van Garderen, of Lawyars for Human Rights, said the NGO would discuss the matter today,
Adcdifional reporting by Shenaaz Eggington
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South Africa asks Sudan's Bashir to stay away from China-Africa summit in December: report - Sudan Tribune: Piural news and views on Sudan

South Africa asks Sudan’s Bashir to stay away from
China-Africa summit in December: report

Article Cemments {3)
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Qctaber 18, 2015 (NASHINGTON) - The South African government has quiety asked Kharioum
fo send someone olher than president Omer Hassan al-Bashir for the Forum OF China-Africa
Cuogperation {FOCAC) scheduled for next December in Johannasburg |, according to a news

report. i

Bashir's attendance at the
African Union {All) in South
i Africa last June created a
: diptomatic and lega! mess
i for ta  South  African
. government which not only
violaled the International
Criminal Court  {ICC)
! obligagons, but alse an
i explicit order by the High
Court  fe  prevent the
Sudanese leader from
departing pending a
H decision on  whether to
] exiradite him fo the Hague.

_ The Sudansese leader fled
I the country howrs hefore the
High Courl ordered his
arrest and the South African
govemnmant lold the judges that he sneaked out without their knowledge.

Sudan's President Omer Hassan al-Bashir gt his South Afr
counterpart Jacob Zuma (L} at the Palace in Khartoum February 1,
2015 (REUTERS/! Mohamed Nureldin Abdalish)

i ThelCC issued twe arrest warrants for Bashir in 2002 and 2010 charging him with war crimes, ﬁ
! genocide and crimas against humanity in Sudan's westem region of Darfur,

Daspite losing appea! case at the High Court, South Africa's International Refations minister
Maite Nkoana-Mashabane and ather members of the ruling African National Cangress [ANC)
sitbcommittes on Intemnational relations insisted last week that Bashir is free o attend FOCAC i :

he wished without fearing arrast, |

The ANG also announced that It has voted to begin the process of leaving the ICC and unsigning
the Rome Slatute which is the founding charier of the Hague-based court, i further disclosed that
it wilf push for an African en masse withdrawal from the tribunal in the upcoming summit next

January.
However the Prelcria-based Sunday Times newspaper reporied today that the ANC and

govemment insiders disclosed that there have been behind-the-scenes tatks with Khartoum over
Sudan’s level of attendance at the December summit,

A senior diplomatic official told the newspaper that Bashir would not attend the Dacember avent,
to aveld contraversy.

I

! "There is an agreement that he won't come and the foreign minister will prabably lead their

| delegation. He alse doesn't want to go through that again {the attermpt to arrest him in June],” said
the government official.

A senior ANC national execulive commitice member said on Friday there wa-s consensus in the
government and the ANC that Bashir should not return te the country untl ICC and goverament
processes have been compieted.

f In & related issue, Ghana president John Mahama defended Scuth Afiica's non-arrest of Bashir at
the AU summit last June.

"You don't go arresting [feaders] when they have come under the auspices of the African Union,"

http:/iwww sudaniribune.com/spip.php?articlebb766
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Sudan's national “monologua”

2015-10-24 09:54:56

By Omer Ismait On Oclober 10, Sudan President Cmar al-
Bashir launched a purported National Dialogue in
Kharloum, neasty two years after he had first announced
his intention to hold a forom 1o (.3

Why South Sudan Riek Machar is
implementing the peace agreament
20315-10-23 08:11:27

By Steve Palerne “Thase who cannot remember tha past
are candemned to repeat it* This is & mantra that often
inspiras  most history students far  thelr quest of
knowledge. For history shapes the (..}

reneging on

Tricky legal game between parllament and Judiciary
2015-10-22 07:25:05

By James Qkuk, PhD “Laws prevanted people from doing
viclent deeds that could be seen — Sophist Critias in its
Sitling N0.7/2015 in the First Session {2015} at the
National Legisiative Assembly's {...)
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Latest Press Releases

5. Sudan civil society greups to the 28 state




10/26/2015
i Mahama lold 'Confiict Zone' on Germany-based DW TV,

The Ghanaian president sald that despite perception of bias by the ICC, it remalns an important
institutions for Africa,

"The ICC is useful and several Aftican leaders have appeared before tham and | think that the
ICC is still relevant and stili prosecuting cases of himan rfights abuses. ...The ICC serves a
purpose and | guess that we must take tha concerns of Africa on board, Africa feels targetad
whnether rightiy or wrongly, it's like African leaders are the only peaple arraigned before it and |
think the African union, ICC and tha UN must discuss it",
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South Africa asks Sudan's Bashir to stay away from China-Africa summit In December: report - Sudan Tribune: Plural news and views on Sudan

¢ constitutional body
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South Sudan Civil Saclety Organizations Submissian on
i the Creation of 28 States in the Republie of South Sudan
© Press Statement For immediate Release 8th Oclober
| 2015 Foilowing the announcemeant (,,.}

Sudan Democracy First Group Statement on The
International Day for Democracy

2013-10-01 22:18:58

22 September 2015 Sudan Democracy First Group
(SOFG} commemorated on 15 September 2015 the
International Day for Democrasy, which the United
Nations (UN) marks as a day o ancourage
governments (...)

Ambassador Buay congratulates South Sudanese
diglomats for blocking sanctions

2015-08-18 00:20:30

SOQUTH SUDAN DIPLOMATS IN MOSCOW SHOULD BE
CONGRATULATED FOR PERSUADING THE
FEDERATION OF RUSSIA TO 8LOCK SANCTIONS For
Immediate Release 9/18/2015 The people of South
Sudan are extremely ()
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