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1.

1.1.

1.2

1.3.

INTRODUCTION

This Court has admitted the Centre for Applied Legal Studies (CALS) as an
amicus, and granted it leave to file written submissions.! The State? files these

supplementary submissions in response to CALS’s written submissions.?

CALS’s primary submission is that this Court should create a new “defaulf"
constitutional obligation on the executive (unrelated to the specific case before this
Court), to consult with the public prior to signing all intemational agreements.
CALS intentionally and expressly asks this Court to find an obligation that applies
well beyond the remit of the particular international agreement and facts at issue

in this matter.

There is clearly no legal basis for this. CALS's submission impermissibly amounts
to asking this Court to create a new general constitutional obligation on the
executive to conduct public participation in circumstances where (a) none is
provided for in the Constitution in relation to treaty making or even in relation to
any other exercise of executive power, (b) no South African case supports the
argument, and (c) the Constitution already includes an express obligation to

conduct public participation before international agreements are made binding

1
2

This Court's order and the direction issued by the Chief Justice both dated 15 August 2018.
The regpondents.
In accordance with the directions issued by the Chief Justice dated 26 July 2018.
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which is placed on Parliament.4

14. In these submissions, we deal thematically with CALS’s key arguments. We do
not repeat what we have already set out in the State’s written submissions dated
2 August 2018 (the State’s main submissions), save to emphasise certain relevant
aspects. Accordingly, these further supplementary submissions should be read
together with the State’s main submissions (and, to the extent necessary, with the
State’s supplementary submissions in response to SALC). We continue to use the

abbreviations empioyed in the main submissions.

1.5. We address the following issues:

1.5.1. The fact that there is no default constitutional obligation on the executive to

consult with the public prior to the signature of an intemational agreement.

1.5.2. The practical issues in relation to the negotiation and signing of international

agreements.

1.5.3. The irelevance of Article 18 of the Vienna Convention.

1.54. The obligations in relation to international agreements that do not require

ratification.

4  Section 59(1)(a) and 72(1)(a), and Earthlife Africa and Another v Minister of Energy and Others 2017
(5) SA 227 (WCC) (Earthiife) para 114.
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1.5.5. Parliament’s constitutional role in relation to intemational agreements.

1.6.6. The executive's tabling of intemational agreements before Parliament for

approval.

2. NO DEFAULT OBLIGATION TO HOLD PUBLIC CONSULTATION

21.

2.2.

2.3.

24.

PRIOR TO SIGNATURE

In summary, CALS argues that there is a default requirement on the national
executive to undertake public consultation prior to signature of all intemational

agreements.

CALS has also sought to introduce evidence and arguments in relation to when
consultation happens in respect of international agreements, and, in particular,
SADC Protocols. This is introduced to support a submission that, if accepted,
would amount to this Court creating a new general obligation on the national
executive to conduct public consultation prior to the exercise of the executive’s

powers in section 231(1) of the Constitution.

On the other hand, the High Court made only the more limited finding, supported
by the Applicants, that it was procedurally irational for President Zuma not to

consult with affected persons prior to the signature of the 2014 Protocol.

In the State’s main submissions, we already address why it was not procedurally

irrational for President Zuma to sign the 2014 Protocol without prior consultation.?

State's main written submissions paras 4.41 — 4.48,
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In summary:

24.1.

24.2,

24.3.

President Zuma'’s signature of the 2014 Protocol did not bind South Africa
to the agreement, nor did it have any effect on bringing the 2014 Protocol
into force. Therefore, President Zuma's signature did not and could not
affect any rights under the 2000 Protocol. Therefore, there was no rational

requirement to conduct consultation at the signature stage.

This is in line with the procedure created by the Constitution. Section 231
empowers and mandates the executive to do the exploratory work of
negotiating and signing intemational agreements, but if an intemational
agreement is to be made binding, the Constitution then requires the
executive to go to Parliament to obtain authority and approval for South
Africa to be bound by the international agreement. It is only if an
international agreement becomes binding that it can have any effect on any

(usually international) rights.

That is why the Constitution appropriately places a duty on Parliament to
conduct public participation in relation to Parliament's legislative and other
processes (which includes approving international agreements).® This is
the constitutionally appropriate time to conduct any necessary public
participation since it is only after Parliament has approved the Protocol that

it is made binding on South Africa.

See Earthlife para 114, see sections 59(1)(a) and 72(1)(a) of the Constitution.
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It follows that there is no general constitutional obligation for the national executive

to consult prior to the signature of international agreements.

The power to negotiate and sign international agreements is conferred by section
231(1). Neither section 231(1), nor any other section of the Constitution, creates
a requirement that the executive must facilitate public participation prior to the

signature of international agreements.

Despite the courts considering the signature and ratification of international
agreements under the Constitution on a number of occasions, no court has ever
found that there was a duty on the executive to consult with the public prior to

signature.’

Indeed, under the Constitution, the only general duty to ensure public participation
rests on Parliament, in relation to its legislative and other processes (including the

approval of international agreements).

However, the Constitution, and the principle of legality flowing from the rule of law,
create no “defaulf’ obligation to conduct public consultation prior to executive
action. That is why this Court has held that “executive decisions may be set aside
only if they are imrational and may not ordinarily be set aside because they are

merely unreasonable or procedurally unfair’.® This Court emphasised that the

7 See e.g. Democratic Alliance v Minister of international Relations and Cooperation and Others 2017 (3)
SA 212 (GP) (ICC Withdrawal); Earthlife; Glenister v President of the Republic of South Africa and Others
2011 (3) SA 347 (CC) (Glenister Ii) and Geuking v President of the Republic of South Africa 2003 (3) SA
34 (CC) (Geuking).

®  Democratic Aliilance v President of South Africa and Others 2013 (1) SA 248 (CC) (DA v the President)
para 41, emphasis added; see also Masettha v President of the Rapublic of South Africa 2008 (1) SA
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reason for limiting review of executive decisions to rationality, and not generally
allowing review for procedural unfairmess or unreasonableness, is “precisely to
ensure that the principle of the separation of powers is respected and given
full effect.™

Thus, the courts have never found that executive action was irrational for failure
to conduct general public participation. As the SCA pointed out in Scalabrini,
rational decision-making does not imply “a general duty on declsion-makers fo
consult organisations or individuals having an interest in their decisions”.°
At best this Court has held that a rational decision-making process may require
certain decision makers to consult with specific affected persons, in specific

instances.

Therefore, rather than any “defaulf” constitutional position, at best for CALS, in
any particular situation a party would need to demonstrate why procedural
rationality required consultation, and with whom, prior to signature of a particular

intemational agreement.

CALS admits that the Constitution makes no express provision for its proposed
new “defaulf’ obligation on the executive. But it argues that this is no obstacle.?

This is plainly wrong. As this Court has emphasised, “i cannot be too strongly

566 (CC) para 77.
9 DA vthe President para 41, emphasis added.

10 Minister of Home Affairs v Scalabrini Centre 2013 (6) SA 421(SCA) (Scelabrini) para 72, smphasis
added.

1 See e.g. Albutt v Centre for the Study of Violence and Reconciliation 2010 (3) SA 293 (CC) (Albutt).
12 CALS’s written submisslons paras 111-112.
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stressed that the Constitution does not mean whatever we might wish it to mean”
and that if the language used in the Constitution “is ignored in favour of a general
resort to ‘values’ the result is not interpretation but divination.” " Yet, this is

precisely what CALS seeks to do:

2.12.1. ltrelies on a disparate series of rights, obligations and pragmatic arguments,
none of which create a default obligation of public consultation for executive
action in general, or in relation to the signing of international agreements in

particular.

2.12.2. It then simply leaps to the conclusion that these create a new constitutional
obligation on the executive, akin to the obligation already expressly placed on

Parliament.

2.13. CALS has also sought to cherry-pick some isolated instances where consultation
has occurred prior to signature. But, the State's evidence is clear: the national
executive almost never conducts public consultation prior to signature of
international agreements and there are no procedural documents, guidelines or
policies which require or suggest that the executive needs to conduct any form of

public consultation prior to signature,!4

2.14. Therefore, the stark reality and thus incongruity of CALS's argument is that it is

'*  Democratic Alliance v Speaker, National Assembly 2016 (3) SA 487 (CC) para 46, refers with approval
to Kentridge AJ findings in S v Zuma and Others 1995 (2) SA 842 {CC) paras 17 — 18,

14 State's answerlng affidavit In response to CALS's introduction of further evidence (CAA) para 43, Record
vi2 p 1175.
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effectively suggesting that for over twenty years of constitutional democracy the
national executive has been violating a hereto-unknown constitutional obligation

to consult the public prior to the signature of all international agreements.

The only proper constitutional question before this Court is whether consulting the
public, or any particular individuals, prior to the signature of the 2014 Protocol was

necessary for a rational process.

We have submitted in the State’s main submissions that the process followed by
President Zuma in signing the 2014 Protocol was procedurally rational, and in

accordance with section 231.

However, even if this Court were to engage in the broader question of whether
consultation prior to signature, although not expressly provided for in the
Constitution, is required, there are good practical reasons why public consultation
should occur only after signature, but before ratification.'s We will briefly deal with

this in the next section.

Lastly, the mere fact that CALS has been able to find a few countries where, due
to government policies, legislation or express constitutional provisions, the
executive does undertake consultation prior to signature of intemational
agreements, can in no way be of any direct relevance as to whether that is what

our Constitution requires.

15 State’s CAA paras 13 - 30, Record v12 p 1164-1169.
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219, |In fact, even CALS is forced to concede (in a footnote) that its extremely limited
survey of other countries’ laws and policies is “incomplete”, and it is forced to admit
that “[tJhere are other countries that do not have similar, formalised requirements

for participation.™®

2.20. In conclusion, if, as is clearly the case, CALS's real complaint is that for various
pragmatic and policy reasons the executive should be obligated to consult with the
public prior to signing international agreements, then its challenge is misdirected.

The remedy is law reform.

3. THE MAKING OF INTERNATIONAL AGREEMENTS IN PRACTICE
AND PRACTICAL CONSIDERATIONS

3.1. The State has set out the key facts and practical issues sumrounding treaty
negotiation, which create difficulties with any general obligation to consult prior to
signature.’” Given the approach taken by CALS, we draw those considerations to

the Court's attention.

3.2, The negotiating of international agreements (and multilateral agreements in
particular) is a dynamic process that takes into account various foreign policy
considerations not only of any one country but of all participating states. Various
states’ positions can, and frequently do, change in the negotiations, with

compromises being made by participating state delegations.

18 CALS's written submisslons footnote 32.
17 State's CAA paras 20 -30, Record v12 p 1166-1169.
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Therefore, the outcome of a negotiations process is not clear beforehand. One
cannot foresee the dynamics of the process and the eventual compromises that
may have to be made to reach consensus on a text that can be adopted by the
parties negotiating it. Consequently, it will often be a relatively ineffective process
to consult with the public on a “negotiations text” (a preliminary draft that may be
provided by the organisation in question (for instance SADC)), before negotiations
start. Through the process of international agreement negotiation (often over
multiple mestings), a compromise text may finally be agreed on (in which much
may have been removed, and much may have been added). It is then adopted by
the negotiating parties. It is often at the same time as the international agreement
is adopted that it is signed by the relevant Member States’ representatives (to
indicate that they accept the intemational agreement as the product of those

negotiations).

Consequently, there is then for the first time a final text, representing the
multilaterally agreed terms that the state parties (usually by way of compromise)
agree to adopt, thus allowing them to consider whether or not they are willing to
be bound by the terms of the intemational agreement which has been adopted

and signed.

In the circumstances, any general requirement that the national executive must
consult the public prior to the signature of an intemational agreement (that is
during the exploratory negotiation stage) may be impractical and hamper the
national executive's power to negotiate these agreements. This is so since during

the fluid and dynamic negotiation process it may generally be impossible to
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meaningfully consult the public first or even to properly disclose what many of the
relevant foreign policy considerations being taken into account by the national
executive are (given the confidential or secret nature of certain of those
considerations, and the need to maintain such confidentiality, especially during the

negotiation stage).

3.6.  Therefore, public participation at the ratification stage, when a signed international
agreement is placed before Parliament for approval, is the most appropriate stage
for public participation to occur, taking into consideration questions of practicality

and pragmatism.

3.7. It is undoubtedly for this reason that the Constitution provides (save in certain
limited instances not relevant in this matter) that international agreements only
bind South Africa after they have been approved by Parllament, and requires

Parliament to facilitate public involvement in its processes.

3.8.  Therefore, the fact that in very limited and treaty-specific circumstances some form
of public consultation has taken place prior to signature of an intemational
agreement cannot be used to imply that it will be either practical or advantageous
in all instances. Rather the opposite Is the case. It would generally be impractical

and counter-productive, for the reasons set out above.

4. THE IRRELEVANCE OF ARTICLE 18 OF THE VIENNA CONVENTION

4.1.  CALS does not dispute the finding by the full bench in the /ICC Withdrawal case

that signature has "no direct legal consequences”, and that this means that
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Article

4.3.

44,
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signature does not bind South Africa to an interational agreement.!® Moreover,
the court in /CC Withdrawal made clear that signature was merely part of the
"exploratory work” undertaken by the executive.’® However, in order to deal with
the Court's findings in /ICC Withdrawal, which are fatal to CALS's argument, CALS
tries to make something of what they call the “inferim obligation” in Article 18 of

the Vienna Convention on the Law of Treaties {the Vienna Convention).?°

Article 18(a) of the Vienna Convention provides, that “A State is obiiged to refrain
from acts which would defeat the object and purpose of a treaty when...it
has signed the trealy or has exchanged instruments constituting the treaty
subject to ratification, acceptance or approval, untll it shall have made its

intention clear not to become a party to the treaty."”!

18 Is not binding on South Africa

As CALS admits,22 South Africa is not a party to the Vienna Convention (it has
neither signed nor ratified the Vienna Convention). It is therefore not bound by the
terms of Article 18. The content of Article 18 is therefore only of any relevance if it

can be said to form part of customary international law.

CALS argues that South African courts regularly refer to the Vienna Convention.??

CALS's written submissions para 35.

CALS's written submissions para 55.

CALS's written submissions para 35 and paras 24 — 31.
Emphasis added.

CALS's written submissions footnote 2.

Ibid.
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This is frue, to an extent. However, no South African court has ever relied on or
referred to Article 18. Instead, they often refer to articles, such as Article 31, which

set out relatively trite propositions on how to interpret treaties.*

CALS further argues that "in Glenister Il, the Constitutional Court noted that
lalthough South Africa has neither signed nor ratified this Convention,
commentators observe that South Africa employs the Convention in formulating

its practice regarding treaties’ *.25

This statement was made in a footnote of Glenister //? only as support for a
reference to the trite provisions of the Vienna Convention in relation to the

interpretation of treaties.

There is a significant difference between generally relying on the Vienna
Convention to guide how to interpret other treaties, and claiming that Article 18 is
binding on South Africa. No South African court has ever suggested that Article
18 places some legal obligation on South Africa before it consents to be bound by

the treaty.

In fact, when this Court and the SCA have referred to the Vienna Convention, it
has generally been to reaffirm, as made plain by the Vienna Convention, that it is

only when a party to a treaty consents (by ratification) to be bound by the treaty

4  See e.g. Krok and Another v Commissianer, South African Revenue Service 2015 (6) SA 317 (SCA)

para 27; and Glenister Il para 187 fn 43.

%  CALS's written submissions footnote 2.
% Glenister I para 187, footnote 43.
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that the treaty creates legal obligations for that Party.

4.8.1.

In Minister of Justice v SALC 2016 (3) SA 317 {SCA) the SCA held that “the
starting point must be that in terms of art 34 of the Vienna Convention on the
Law of Treaties a freaty such as the Rome Statute cannot Impose
obligations on states that are not parties to the treaty and have not

consented to the imposition of such obligations.™’

4.8.2. In Glenister Il, Ngcobo CJ pointed out that

“The approval of an international agreement, under s 231(2) of the
Constitution [by Parliament], conveys South Africa’s Intention, In
Its capaclity as a sovereign State, to be bound at the International
level by the provisions of the agreement. As the Vienna Convention
on the Law of Treaties provides, the act of approving a convention is
an 'intemmational act . . . whereby a State establishes on the
international plane its consent to be bound by a freaty’. The
approval of an International agreement under s 231(2), therefore,
constitutes an undertaking at the international level, as between
South Africa and other States, to take steps to comply with the
substance of the agreement."?

49, In any event, as this Court found in Harksen “the extent to which the Vienna

Convention reflects customary intemational law is by no means settled.™®

4.10. CALS also states that “/fln his seminal work on international law, Dugard writes

that the Constitution is ‘premised on the Vienna Convention’, and treats art 18 as

21 Minister of Justice v SALC para 78.
#  Glenister I para 91, emphasis added.
#  Harksen v the President 2000 (2) SA 825 (CC) para 26
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applying to South Africa despite the fact that South Africa has not ratified the

Vienna Convention.™?®

However, CALS's apparent suggestion that Dugard supports the proposition that

Article 18 applies to South Africa, is, we submit, misplaced.

In fact, in the relevant section of Dugard that CALS'’s refers to, Prof Dugard only
briefly mentions the wording of Article 18 (after emphasising that a state is not
bound by a treaty prior to ratification), he does not expressly say whether he views

the Article 18 obligation as applicable to South Africa or why.

And, while Dugard does say that the Constitution is premised on the Vienna
Convention, the full quote which CALS only partially refers to, in fact indicates, that
Prof Dugard is referring to what the Vienna Convention says about how a country
can become bound by a treaty, rather than any obligation in Article 18. The full
quote is as follows “filhe 1996 Constitution is premised on the Vienna Convention,
which allows final consent to be bound by a irealy to be given by ratification,

accession or signature.™!

It is one thing to say that the Constitution’s structure in section 231 draws on or is
premised on the Vienna Convention’s (and customary intermational law's)
distinction between signature and ratification. It is quite another to say that Article

18 (which is no-where foreshadowed, or provided for, in the South African

3 CALS's written submissions footnote 2.
31 Dugard /nternational Law 4" ed (2012) p 416.
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Constitution, and has never even been referred to by a South African court,
despite many opportunities to do so) is somehow applicable and binding on South

Africa.

4.15. CALS refers to two academic articles as support for its assertion that Article 18 is
part of customary intemational law. However, if one considers the more recent and
detailed standard commentary on the Vienna Convention, the authors of the
chapter on Article 18 make clear that there is considerable debate as to whether
Article 18(a) forms part of customary law. They view the position as ambiguous at
best.® In fact, the authors, frankly admit that “[ajn examination of international
Jurisprudence on this issue also leaves one confused as to whether the obligation

contained in Article 18(a) of the Vienna Convention has customary stafus."®

Article 18 Is Irreievant

4.16. Even assuming Article 18(a) is part of customary international law and thus binding

on South Africa, it shouid be noted that:3

4,16.1.  Article 18 does not create an obligation to ratify the treaty;

2  Corten and Klein (ed), The Vienna Conventions on the Law of Treaties: A Commentary (Oxford
Commentaries on International Law) 2011, p 372 {chapter on Article 18 by Laurence Boisson de
Chazoumes, Anne-Marie La Rosa, and Makane Moise Mbengus).

#  Corten and Klein (ed), The Vienna Conventions on the Law at p 374.
¥ See Aust Modern Trealy Law and Practice (3rd ed, 2013) p 103; Dugard Infernational Law p 416; and
Report of the Intemational Law Commission (Fifty-ninth sesslon 2007), General Assembly Official

Record, Sixty-second Session Supplement No.10 (A/62/10) at 67 (italics in the original), emphasis
added. See also the discussion in the maln written submisslon in footnote 64.
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4.16.2. It does not create an obligation to comply with the treaty;

4.16.3. It does not bring the treaty into force.

4.17. All that Article 18(a) does is to create a good faith duty, on the intemational plane,

after signature and before an express decision has been taken not to ratify the

treaty, to refrain from seeking to defeat the objects of the treaty (i.e. taking
intentional steps to render the treaty inoperative). In other words, this duty is a

negative duty (to refrain), not a duty to take positive action.

4.18. CALS, after postulating four different possible interpretations that could be given
to Article 18 by certain academic writers (some of which are at odds with the plain
meaning of Article 18), is forced to concede that “there appears to be no clarily in

international law on the correct test to adopt.”™*

4.19. Far from the general confusion suggested by CALS, the Intemational Law
Commission (the expert UN body tasked with codifying international law)* has
relatively recently pointed out, that ‘[ijt /s unanimously accepted that article 18,
paragraph (a), of the Convention does not oblige a signatory state fo respect

the treaty, but merely to refrain from rendering the treaty inoperative prior

% CALS written submisslons para 27.

3 Established by the UN in 19848 to initiate studies and make recommendations for the purpose of
encouraging the progressive development of Intemational law and its codlification.
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to its expression of consent to be bound".*

Similarly, Aust, in the most recent edition of his seminal work on the Law of
Treaties, opines that, "Article 18 requires a state ‘to refrain from acts that would
defeat the object and purpose of a trealy’ when.. it has signed the treaty... subject
to ratification, until it shall have made its intention clear not to become a party to
the trealy ...It is sometimes argued (especially by law students) that a state
that has not yet even ratifled a treaty must, in accordance with Article 18,
nevertheless comply with It or, at least, do nothing inconsistent with ls
provisions. This is certainly wrong, since the act of ratification would then
have little or no purpose, the obligation to perform the treaty then not being
dependent on ratification and entry into force.”

CALS argues that it is not necessary for this Court to settle the debate as to how
to interpret Article 18 and that whatever interpretation is adopted certain
consequences may flow from signature.3 This appears, we submit, to be rather
unhelpful. The proper interpretation of Article 18 will determine what, if any,
practical consequences may follow.® If the International Law Commission's
definitive interpretation of the limited scope of Article 18, which it found to be

unanimously held, is accepted, there can be very litle consequence to signature,

¥ Report of the International Law Commission (Fifty-ninth session 2007), General Assembly Official
Record, Sixty-second Session Supplement No.10 (A/62/10) at 67 (italics in the original), emphasis
added.

3% CALS's written submissions para 28.
3 CALS's written submissions para 27.
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and none of legal moment.

in any event, and tellingly, CALS proposes no practical consequence (or things
that South Africa would have to refrain from doing, that would affect domestic
rights or any intemational law rights that citizens may enjoy) that would flow from

applying the Article 18 duty fo President Zuma's signature of 2014 Protocol.

This is hardly surprising. The Article 18 duty Is an interim good faith duty to refrain
from seeking to defeat the object of the treaty, until a decision is made whether to
consent to be bound by the treaty, by ratification. It can create no practical
consequences flowing from the signature of the 2014 Protocol, since the Protocol
has as its object the defining of the. jurisdiction of an international tribunal, if and
when it comes into force. Therefore, complying with the Article 18 can have no

effect on any individual's rights.

Put differently, even if the Article 18 obligation applies, mere signature of the 2014
Protocol would have no effect on any rights, since it would not change the fact that
signature does not bind South Africa to the Protocol, and has no effect on bringing
the Protocol into force (and it is only if the Protocol comaes into force that it will
remove the right of individuals to approach the Tribunal). Intemational law and
domestic law is clear: only ratification could bind South Africa, and only ratification

can have any effect on whether the 2014 Protocol will enter into force.

Of course, any reliance on Article 18, to try and argue that signature is something

more than a formality that does not bind South Africa to Protocol, is entirely at
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odds with the pronouncements of the Courts in /CC Withdrawal, Earthlife, and
Glenister 1], the structure of the Constitution and the leading academic authorities

on international law (as discussed in our main submissions).4°

5. THE OBLIGATIONS IN RELATION TO INTERNATIONAL
AGREEMENTS THAT DO NOT REQUIRE RATIFICATION

5.1.  CALS appears to accept that the 2014 Protocol required ratification to become

binding and that President Zuma's signature was, therefore, a non-binding

signature. Nevertheless, it wishes this Court to also make pronouncements as to

the obligation to consult in relation to all treaties, including in circumstances, where

an international agreement provides that it becomes binding on signature.4!

5.2. As made clear in the State’s main submissions:

5.2.1. The 2014 Protocol expressly requires ratification to become binding, in
accordance with each member states’ own constitutional obligations.
Therefore, as a matter of international law, the President's signature did not

bind South Africa.

5.22. The 2014 Protocol not only requires ratification, but it is an international
agreement which would change the jurisdiction of an intemational tribunal — it
is plainly an agreement which would warrant Parliament’s attention and

interest. Therefore, as a matter of domestic law, the Protocol is a saction

L See State's main written submission paras 3.1 — 3.22.
4 CAl S's written submissions paras 11 — 17.
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231(2) agreement and requires parliamentary approval before it can become

binding on South Africa.

In any event, the State has confirmed that if it decides that South Africa should
become a party to and be bound by the 2014 Protocol, it will approach
Parliament for approval to ratify the Protocol, which approval process will

include public participation.

Therefore, the question of whether the executive should generally be required to
consult prior to signing an agreement that would become binding without any
parliamentary approval process simply does not arise in this case. The Court
should not seek to make any determinations as to the nature of the obligations on

the executive in hypothetical situations that are not before it.

Nevertheless, we make certain submissions for the benefit of the Court.

Section 231 makes clear that international agreements cannot be made binding
on South Africa without pariamentary approval, save in very limited

circumstances.

Those limited circumstances are as defined in section 231(3). The Court in
Earthlife has made clear that only “a limited subset of run-of-the-mill agreements
(or as Prof Dugard puts it, agreements ‘of a routine nature, flowing from daily
activities of govemment departments’) which would not generally engage or

warrant the focused attention or interest of Parliamenf can be tabled under
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section 231(3).42

517. Therefore, international agreements that are not run-of-the-mill and routine and
would warrant Parliament’s attention would have to be approved by Parliament in
terms of section 231(2) before they can be made binding on South Africa. Thus,
international agreements which would have any effect on the public or on any
citizens’ domestic or international rights, which would evidently warrant
Parliamentary attention, would have to be tabled under section 231(2). The
executive could only table an agreement under section 231(3) and thus bypass
the need for parliamentary approval and the concomitant public participation, if the
agreement is of such a nature that there would be no rational need to consult with

the public as to its content.

5.8. Of course, if the executive were to bypass section 231(2)'s requirement for
parliamentary approval (and therefore public participation), by tabling an
agreement under section 231(3), which does require Parliament's attention, then
this would be unconstitutional and should be set aside by the courts. This is

precisely what occurred in Earthlife.

5.9. In Earthiife, the international intergovemmental agreement between South Africa
and Russia (the Russian IGA) did not provide for ratification, however the Court
held that the content of the intemational agreement made clear that it was not an
agreement “of a fechnical, adminisirative or executive nature”. Therefore, the

Court held that the Russian IGA had to be tabled before Parliament for approval

42 Para 114.
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under section 231(2) (and not section 231(3)). The Court made this finding, and
set aside the tabling under section 231(3), precisely because the nature of the
agreement required Parliament's approval and the concomitant public
participation process. That is why the Court held that “/tJhe tabling of an IGA
under s 231(3) permits the executive to bind South Africa to an agreement
without parllamentary approval or the public participation that often
accompanles any such parilamentary-approval process. Limiting those
Internatlonal agreements which may be tabled under s 231(3) to a limited
subset of run-of-the-mill agreements (or as Prof Dugard puts it, agreements
“of a routine nature, flowing from dally activities of government
departments”) which would not generally engage or warrant the focused
attention or Interest of Parllament would give optimal effect to the
fundamental constitutional principies of the separation of powers, open and

accountable government, and participatory democracy.™

5.10. Thus, the Court made clear that it is only run-of-the-mill international agreements
that do not require Parliamentary attention or interest, that can avoid the

requirements of the 231(2) approval process {including public participation).

5.11.  There may be very specific circumstances in which procedural rationality requires
that certain persons be consulted prior to the signing of a particular section 231(3)

agreement. If so, this can be dealt with on a case by case basis.

42 Para114.
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PARLIAMENT'S CONSTITUTIONAL ROLE I[N RELATION TO
INTERNATIONAL AGREEMENTS

CALS aiso seeks to support its argument by referring to comments made by

certain members of parliament.*

CALS refers to a set of parliamentary minutes from 16 years ago, where there was
apparent "frustration” at the inability of Parliament to be involved in the process of
negotiating the terms of the treaties that Parliament was asked to approve or
reject. CALS draws attention to this to try and argue that Parliament only has a

limited role when approving or disapproving treaties.45

However, these apparent cavils by certain parliamentary committee members are
not indicative of any general or current view of Parliament (which is not before this
Court). It is not appropriate to rely on these isolated views to show “the flaw in

conducting public participation only after signature”.*

The argument by CALS, that Parliament’s power to either approve or reject an
international agreement is not effective or “serves no poinf’,*’ misunderstands the
nature of the constitutional power entrusted to Parliament, and the full impact of

Parliament’s decision not to approve an intemational agreement.

&

47

CALS's written submissions paras 20 — 31, emphasis added.
CALS’s written submissions paras 30-31.

CALS's written submissions para 30.

CALS's written submissions para 29,
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6.5. If Parliament refuses to approve an international agreement, this will mean that
the agreement cannot bind South Africa. However, it is fallacious to assume that
the parliamentary process is all or nothing. Parliament's concerns about a

particular treaty can always be conveyed to the treaty making body.

6.6. As the State makes clear on affidavit, particularly in a small regional organisation
like SADC, with only 15 member states, South Africa’s refusal to ratify an
intemational agreement on the basis that Parliament would not approve the
international agreement, may well lead to a situation where other member states

may reconsider their position in response.*® For instance:4®

6.6.1. a majority of the member states may consider seeking, by subsequent
agreement, to amend the international agreement so as to meet the
concemns that prevent its ratification (especially if South Africa’s refusal to
ratify to international agreements prevents the intemnational agreement

coming into force).

6.6.2. alternatively, the international agreement may simply be abandoned, and
never come into force, if an insufficient number of States are willing to ratify
it, and, where necessary, a new international agreement can be negotiated

instead.

6.7.  The significant impact that a country's decision not to ratify an intemational

48 State's CAA para 37, Record v12 p 1170-1.
49  State's CAA para 37, Record v12 p 1171.
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agreement after having signed it can have is illustrated factually by the United

States (US) approach to the Kyoto Protocol to the UN Framework Convention on

Climate Change (“the Kyoto Protocol”) (an international agreement referred to by

CALS):%

6.7.1.

6.7.2.

6.7.3.

6.7.4.

6.7.5.

The Kyoto Protocol, which provides for legally binding emission reduction

targets for developed countries, was adopted on 11 December 1997.

The Kyoto Protocol was open for signature from 16 March 1998 to 15 March
1999 (Article 24).

The US, under the Clinton administration, signed the Kyoto Protocol on 12

November 1998.

However, on 27 March 2001 the US announced that it did not intend ratifying
the Kyoto Protocol, infer alia because the US (now under the Bush
administration) believed that all major economies (i.e. including developing
countries such as China, India, Brazil and others) should also have
emission reduction targets to make the multilateral climate change regime

effective and fair.

Since the US was at the time the world's largest emitter of greenhouse gas
emissions, this move had a very serious impact on the effectiveness of the

Kyoto Protocol and set in motion a diplomatic process that altered the

8 The facts are set out in the State's CAA para 38, Record v12 p 1171-1173.
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multilateral climate change regime over the next decade. The US's
confirmation that it would not ratify the Kyoto Protocol, completely changed
the negotiating dynamics with regards to targets for the Kyoto Protocol's
second commitment period from 2013 to 2020 inter alia because other
developed countries were not prepared to take on binding commitments
without appropriate commitments taken on by the US and “major

economies”.

7. THE EXECUTIVE'S TABLING OF INTERNATIONAL AGREEMENTS

7.1.

7.2,

BEFORE PARLIAMENT FOR APPROVAL

CALS now, for the first time, argues that once the President has signed an
intemational agreement it is not open to the executive to take a separate decision
whether or not to submit the agreement to Pariiament for ratification.5' This makes

no sense and is clearly wrong.

Section 231(2) creates no obligation on the executive to table an intemational
treaty after signature. Rather what section 231(2) provides, in express terms, is
that an “international agreement binds the Republic only after it has been
approved by resolution in both the National Assembly and the National Council of
Provinces™.52 What this means is that if the executive takes a decision that South
Africa should become a party to an international agreement (which would require

ratification), then the executive must approach Parliament for approval of the

&1

LS's written submissions para 32.

Section 231(2) reads as follows: “An international agreement binds the Republic only after it has been
approved by resolution in both the National Assembly end the National Council of Provinces, unless it is
an agreement refarred fo In subsection (3)."



7.3.

74.

7.5.

Page 28

intemational agreement. As the full bench pointed out in /CC Withdrawal case,
“ftihe binding power comes only once pariiament has approved the agreement on
benhalf of the people of South Africa as their elected representative. It appears that
it is a deliberate constitutional scheme that the executive must ordinarily go to
parilament (the representative of the people) to get authority to do that which

the executive does not aiready have authority to do.”s3

The constitutional scheme of section 231 is clear. if the executive decides after
doing the “"exploratory work” of negotiating and signing an international agreement
that South Africa should become bound by that international agreement, then it
does not have the authority to bind the country, it “must ordinarily go to
parliament (the representative of the people) to get authority”.5* That is what

section 231(2) provides for.

Thus, section 231(2) does not obligate the executive to table an international
agreement after signature, rather it creates a constitutional process which must

be followed if South Africa is to be bound by an intemational agreement.

After the signature of an international agreement, the executive clearly has a
decision to make as to whether it believes South Africa should be bound by an

international agreement. That this is so, is evident from the following:55

7.5.1. When an international agreement requires ratification (as does the 2014

88 ICC Withdrawal para 55, emphasis added.

% JCcC Withdrawal para 55, emphasis added.
5%  See generally the State's main submissions para 3.5-3.7, and 3.15-3.22.
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Protocol) “signature does not establish consent to be bound nor does it
create an obligation to ratify”,® and "signature will In principle be a
formality and will mean no more than that state representatives have
agreed upon an acceptable text, which will be forwarded to their
particular governments for the necessary decision as to acceptance or

rejection.™’

Thus, the requirement of ratification allows governments of negotiating states
to consider whether they believe that their state should become party to the
agreement, and if they do reach this conclusion after deliberation, the fact that
the state is only bound on ratification provides the govemment with the
opportunity to comply with domestic obligations, in particular obtaining

parliamentary approval.®

Therefore, if the executive, on consideration of the negotiated and signed
multilateral international agreement, determines that South Africa should not
become a party to the international agreement, then it would make no sense
to require the executive to still table the agreement before Parliament to seek

its approval.

Put simply, if the executive does not believe South Africa should become party

to the treaty, then it could hardly be obligated nevertheless to motivate for

Crawford Brownlie’s Principles of Public International Law (8th ed, 2012) p 372, emphasis added.
Shaw International Law (8th ed, 2017) p 690-691, emphasis added.
Shaw International Law 8" ed (2017) p 691; Aust Modem Trealy Law and Practice 3rd ed (201 3)p 144.
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Parliament to approve the treaty.

The current facts also provide a useful illustration of the absurd consequences of

CALS’s argument.

The executive has made clear that it has not yet made a decision whether South

Africa should become a party to the 2014 Protocol.®

While, it has pended that decision until this litigation is completed,®? if the Court
dismisses the challenge to President Zuma's signature, then the executive will
have to decide whether South Africa should become a party to the 2014 Protocol

which President Zuma signed.

If the executive on consideration of all the issues (including such arguments as
made by the parties in this matter as to why South Africa should not become party
to the Protocol) then decides that South Africa should not ratify the Protocol, the
question arises, should it nevertheless be forced to approach Pariament for
approval of the very Protocol that the executive does not believe the country

should become party to? We submit not.

It is only if the executive decides that South Africa should become a party to the
2014 Protocol that it would then have to approach Parliament, to seek its approval

for South Africa to become bound by the Protocol. The State has confirmed that it

5  State's AA, paras 79.4-5, Record vB p 759.
60 State's Further AA, para 20.8, Record v10 p 959.



7.11.

7.12,

7.13.

Page 31

will do so.51

Obviously, if the executive decides that South Africa should not become a party to
the Protocol, then there is no reason to assume that the executive would not
formally convey that decision to SADC (in the same way as it would, if having
decided to approach Parliament for approval, Parliament nevertheless does not

approve the Protocol).

The Court in Earthiife, also confims that the executive has a discretion. In
considering whether to entertain a constitutional challenge to the executive's
signature of the Russian IGA, the Court explained, that if the main relief, which
sought a setting aside of the executive's tabling of the Russian IGA before
Parliament under section 231(3), was granted, then "the effect thereof will be that
the agreement will have no binding effect in domestic law. Should the executive
then choose to table the agreement before Parliament in terms of s 231(2), a
parliamentary/political process will follow in which the agreement will be debated
in both the NA and the NCOP with a view to its approval or disapproval by
Pariiament. It may very well also be the subject of a process of public participation

conducted through Parliament.”

Thus, the Court held that even though the Minister {with the President's
authorisation) had signed the Russian IGA, the executive retained a choice, as to

whether to approach Parliament for approval under section 231(2), so that the

¢  State's AA, paras 79.4-5 and para 80, Record v8 p 759.
8  Farthiife para 120, emphasis added.
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agreement could be made binding. The executive had to “choose to table the
agreement before Parillament in terms of s 231(2)" if it wanted South Africa to be
bound by the agreement; it was not obligated to do so, merely because the

agreement had been signed.

CALS refers to Earthlife in support of its argument,® but it has misconceived its
impact. CALS claims that the Court in Earthlife held that there is a “jurisdictional
requirement that 231(2) treatles are tabled within a reasonable time” % But this is
not correct. The Court found this obligation in respect of section 231(3) treaties
(and not 231(2) treaties). And, the Court did so precisely because section 231(3),
unlike section 231(2), expressly includes this obligation. Section 231(3)
specifically provides that a section 231(3) agreement which bind South Africa
without approval “must be tabled in the Assembly and the Council within_a
reasonable time." The portion of the Earthlife judgment quoted by CALS, relates
to situations were agreements become binding without parliamentary approval.
The Court makes clear that the reason that section 231(3) expressly requires such
agreements to be tabled in a reasonable time, is that otherwise the executive,
absent Parliamentary approval, can bind South Africa to the agreement, while
keeping Parliament in the dark about the fact that South Africa had been bound

by the international agreement.&5

The situation in relation to section 231(2) is completely different. Section 231(2)

8 CALS's written submissions para 33.

84 CALS's written submissions para 33, emphasis added.
5  Para 126.
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includes no obligation on the executive to table the agresment after signature.
Section 231(2) agreements do not bind South Africa without parliamentary
approval. Rather, as noted above, section 231(2) provides the process by which
the executive must approach Parliament if it wants to make an intemational
agreement which is subject to ratification binding. It is for this reason that the Court
in Earthlife, expressly found, that the executive had a choice whether to table an
international agreement that was signed in order to seek Parliamentary approval,

under section 231(2).

If the executive does not want to make such agreement binding on South Africa
and has rather decided that South Africa should not ratify and become a party to
the agreement, then it, of course, does not need to approach Parliament for

approval of the agreement.

GILBERT MARCUS SC
ANDREAS COUTSOUDIS
HEPHZIBAH RAJAH
Chambers, Sandton and Durban

27 August 2018
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