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IN THE SUPREME COURT OF SWAZILAND 

HELD AT MBABANE 

Case No. 18/2014 

 

THULANI MASEKO 1ST APPELLANT 

THE NATION MAGAZINE 2ND APPELLANT 

BHEKI MAKHUBU 3RD APPELLANT 

SWAZILAND INDEPENDENT 

PUBLISHERS 

4TH APPELLANT 

 

And 

 

 

THE KING 

 

RESPONDENT 

 

 

 

FIRST APPELLANT’S HEADS OF ARGUMENT 

______________________________________________________________________________ 

 

 

INTRODUCTION 

 

1. On 17 July 2014, the First Appellant (the Fourth Accused in the criminal trial), was convicted 

by Justice MS Simelane, in the High Court, in Criminal Case No. 120/2014, of two counts of 

contempt of court.  On 25 July 2014, the First Appellant was sentenced by Simelane J to two 

years imprisonment without the option of a fine on each count, with the sentences to run 

concurrently and backdated to the date he was taken into custody on 17 March 2014. The 

Second, Third and Fourth Appellants (the First, Second and Third Accused in the criminal 

trial) were convicted and sentenced on the same charges. 
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2. The particular charges which form the subject of Criminal Case No. 120/2014 are as follows:1 

 

“Count one: 

Accused 1, 2 and 3 are guilty of the crime of CONTEMPT OF COURT. 

In that upon or about the month of February 2014 and at or near Mbabane area in the Hhohho 

Region, the said accused each or all of them acting jointly in furtherance of a common purpose, 

did write and publish an article entitled “Speaking my mind” about the case which was first 

dealt with before Chief Justice His Lordship Ramodibedi of THE KING VERSUS 

BHANTSHANA VINCENT GWEBU, High Court Case No. 25/2014, a criminal matter 

currently pending before the High Court of Swaziland and therefore sub judice, which articles’ 

passages are quoted: 

 

a) ‘Like Caiaphus, Ntate Justice Ramodibedi seems to have chosen to use his higher station 

in life to bully those in a weaker position as a means to consolidate his power. Like 

Caiaphus, Ntate Justice Ramodibedi seems to be in a path to create his legacy by punishing 

the small man so that he can sleep easy at night well knowing that he has sent a message 

to all who dare cross him that they will be put in their right place. Let us not forget that 

Caiaphus was not only the high priest of Judea. He was the chief justice of all Jewish law 

and had only the immense power to pass judgment on anyone among his people who 

transgressed the law. Ditto Ntate Justice Ramodibedi in Swaziland.’ 

b) ‘When his lowly public servant from Bulunga appeared before him on Monday after a 

warrant for his arrest had been issued, Gwebu was denied the right to legal representation 

because, Ntate Justice Ramodibedi is reported to have said, the lawyer was not there when 

the car was impounded at the weekend.’ 

c) ‘Like Caiaphus, our Chief Justice “massaged” the law to suit his own agenda.’ 

d) ‘What is incredible about the similarities between Caiaphus and Ntate Justice Ramodibedi 

is that both men had willing servants to help them break the law.’ 

 

                                                           
1 These charges are those read out to the Accused in court, pages 134 to 136 (Vol 1) of the Court Record, and 

reiterated by Simelane J in his judgment, pages 1300-1303 (Vol 3) of the Court Record. Note, these charges are 

different in wording from those in the Indictment on pages 12 to 14 of the Court Record. 
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and did thereby unlawfully and intentionally violate the dignity, repute or authority of the said 

Court before which the matter is pending, and thereby commit the crime of CONTEMPT OF 

COURT.” 

 

“Count Two: 

Accused 1, 2, 3 and 4 are guilty of the crime of CONTEMPT OF COURT. In that upon or 

about the month of March 2014 and at or near Mbabane area in the Hhohho Region, the said 

accused each or all of them acting jointly and in furtherance of a common purpose, did write 

and publish an article entitled “Where the law has no place” about the case which was first 

dealt with before the Chief Justice His Lordship Justice Ramodibedi of THE KING VERSUS 

BHANTASANA VINCENT GWEBU, High Court Case No. 25/2014, a criminal matter 

currently pending before the High Court of Swaziland and therefore sub judice, which article’s 

passages are quoted: 

 

a) ‘The arrest of Bhantasan Gwebu early in the year is a demonstration of how corrupt the 

power system has become in this country.’ 

b) ‘We should be deeply concerned about such conduct displayed by the head of the judiciary 

in the country. Such conduct deprives the court of its moral authority; it is a demonstration 

of moral bankruptcy. A judiciary that is morally bankrupt cannot dispense justice without 

fear or favour as the oath of the office dictates.’ 

c) ‘Many will say that what we saw is nothing but a travesty of justice in its highest form.’ 

d) ‘In more ways than one, this was a repeat of the Justice Thomas Masuku kangaroo process 

where the Chief Justice was prosecutor, witness and judge in his own cause.’ 

e) ‘It would appear as some suggest, that Gwebu had to be “dealt with” for sins he committed 

in the past, confiscating cars belonging to the powerful, including the Chief Justice himself. 

It is such perceptions that make people lose faith in institutions of power, when it appears 

that such institutions are used to settle personal scores at the expense of justice and 

fairness.’ 
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and did thereby unlawfully and intentionally violate the dignity, repute or authority of the said 

Court before which the matter is pending, and thereby commit the crime of CONTEMPT OF 

COURT.” 

 

3. On 8 August 2014, the First Appellant filed a Notice of Appeal against these convictions and 

sentences in their totality. The First Appellant, in his Notice of Appeal, noted a number of 

grounds for the appeal, each of which are dealt with under separate headings in these heads of 

argument.  

 

LIS PENDENS 

 

4. The First Appellant, in paragraph 7 of the Notice of Appeal, submits that the court a quo erred 

in law and in fact in ordering that the trial proceed without first determining the plea of lis 

pendens which was entered by all the Appellants.  

 

5. Soon after the arrest of the First and Third Appellants (the Second and Fourth Accused in the 

criminal trial), and before the commencement of their criminal trial in the High Court, they 

brought an application seeking a declaration that their arrest and detention be declared unlawful 

and unconstitutional. 

 

6. This application was heard before Justice Mumcy Dlamini in the High Court on an urgent 

basis. Judge Dlamini heard arguments on 4 April 2014, and delivered judgment on 6 April 

2014.2 

 

7. Justice Dlamini ruled that the arrest and detention were unlawful and ordered that the Second 

and Fourth Accused be released. The Chief Justice, Michael Ramodibedi, filed an appeal to 

the Supreme Court against Justice Dlamini’s ruling. At the time of the trial in the court a quo, 

this appeal had not yet been heard. 

 

                                                           
2 Thulani Rudolph Maseko and Bheki Makhubu v The Honourable Chief Justice and 3 Others (161/2014) [2014] 

SZHC 77 (6th April 2014). 
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8. The Defence Counsel for all the Appellants requested, on 22 April 2014, that the plea of lis 

pendens be dealt with prior to evidence being led in the trial.3 The Crown submitted that the 

original Indictment had been amended and is accordingly different from and superseded that 

which was set aside by Justice Dlamini and that the trial could continue. Justice Simelane, 

without giving reasons, dismissed the Appellants’ plea of lis pendens. 

 

9. The First Appellant submits that the court a quo ought to have applied its mind to the plea of 

lis pendens and that, had it done so, it would have not proceeded with the trial. 

 

10. The First Appellant submits that, to succeed in a plea of lis pendens, it had to prove the 

following:4 That there was pending litigation; that such litigation was between the same parties; 

that such litigation was based on the same cause of action and that it was in respect of the same 

subject-matter. It does not mean that the relief claimed in both proceedings must be identical.5  

 

11. The First Appellant submits that, given the decision by Justice Dlamini and the pending appeal 

in that case, the above requirements for a plea of lis pendens had all been met and that a factual 

presumption accordingly arose that the proceedings before the trial court was prima facie 

vexatious, and that the onus was on the Crown to prove that the proceedings were not 

vexatious. To do so, the Crown had to satisfy the court a quo that the balance of convenience 

and equity were in favour of allowing the case to proceed.6 The Crown had not met this onus 

and no argument was made by the Crown in this regard.7 

 

IRREGULAR CONVICTION ON COUNT ONE 

 

12. The First Appellant submits that the court a quo erred in law and fact in convicting and 

sentencing the First Appellant on count one since he was not charged with count one. In fact, 

                                                           
3 See page 137 (Vol 1) of the Court Record. 
4 George v Minister of Environmental Affairs & Tourism 2005 (6) SA 297 (EqC). 
5 Williams v Shub [1976] 4 All SA 449 (C), 1976 (4) SA 567 (C). 
6 Ntshiqa v Andreas Supermarket (Pty) Ltd [1996] 3 All SA 154 (Tk), 1997 (1) SA 184 (Tk) 
7 See pages 137 to 141 (Vol 1) of the Court Record. 
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the First Appellant pertinently pointed out that he was not charged with count one when Justice 

Simelane asked how he pleads to count one.8 

 

13. Throughout his judgment, Justice Simelane refers to “the Accused persons” and “the articles” 

without acknowledging that the First Appellant (the Fourth Accused) was not a party to the 

February 2014 article which is the subject matter of count one.  

 

14. The manner in which the court a quo dealt with the First Appellant in relation to count one, 

throughout the trial, points to a violation of the First Appellant’s right in terms of section 21(2) 

of the Constitution, “to be presumed to be innocent until that person is proved or has pleaded 

guilty”.  

 

15. It is a fundamental misdirection for the court a quo to have convicted the First Appellant of an 

office for which he was not charged, to which he did not plead, and on which article no 

evidence was led in relation to the First Appellant.  

 

16. The First Appellant submits that a fundamental failure of justice resulted from this irregularity 

and that the conviction and sentence on count one should be set aside. 

 

THE OFFENCE OF CONTEMPT OF COURT 

 

Failure to distinguish between scandalising the court and the sub judice rule 

 

17. The First Appellant contends that the conviction imposed by the court a quo was contrary to 

the law and the weight of evidence. An important aspect of this contention is the First 

Appellant’s submission that the court a quo failed to distinguish between the different species 

of contempt of court and as such confused the elements of the offence to be proved in the 

present case.  

 

                                                           
8 See page 135 of the Court Record. 
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18. The offence of contempt of court is a common law offence in Swaziland, and encompasses a 

wide variety of forms. South African criminal law author, CR Snyman says that “the 

expression ‘contempt of court’ can be regarded as a collective noun for a number of different 

crimes that have certain features in common.”9 

 

19. Snyman, defines contempt of court broadly as “unlawfully and intentionally (a) violating the 

dignity, repute or authority of a judicial body or a judicial officer in his judicial capacity; or 

(b) publishing information or comment concerning a pending judicial proceeding which has 

the tendency to influence the outcome of the proceeding or to interfere with the administration 

of justice in that proceeding.”10  

 

20. South African criminal law author, Jonathan Burchell, cautions that the prohibition against 

comment on pending cases and on comments that are critical about the judiciary “amount to a 

significant inroad upon freedom of speech and of the press,”11 and it is this aspect that has 

resulted in the narrow interpretations of the contempt of court offence in various jurisdiction 

around the world.   

 

21. Contempt of court is broadly divided into two categories: contempt in facie curiae which 

relates to contempt committed in the courtroom; and contempt ex facie curiae which refers to 

contempt committed outside the courtroom. This case relates to contempt ex facie curiae and 

so there is no need to discuss the first category in any detail. 

 

22. Contempt ex facie curiae is then further broken down into smaller categories: reference to a 

pending case (often referred to as the sub judice rule); and reference unrelated to a pending 

case. In his book, Snyman provides a useful diagram showing the divisions of contempt ex 

facie curiae. On the one side, under the subheading, “referring to a pending case”, Snyman 

puts “commentary on pending case”, “interference with witnesses or court”, and “failing to 

appear in court.” On the other side, under the subheading “not referring to a pending case”, 

                                                           
9 Snyman, CR Criminal Law (4th ed), Butterworths, Pietermaritzburg (2002), page 323-4. 
10 Snyman, CR Criminal Law (4th ed), Butterworths, Pietermaritzburg (2002), page 323. 
11 Burchell, J and Milton, J Principles of Criminal Law (2nd ed) Juta & Co (1997) page 693 
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Snyman puts “scandalising the court”, “failure to comply with order of court”, “obstructing 

court officials”, and “simulating court processes”.  

 

23. These categories are important because they indicate that comment on pending legal 

proceedings is a distinct offence from scandalising the court. In the present matter the court a 

quo conflated the two offences in finding that the commentary on the pending proceedings 

involving Bhantshana Gwebu had an impact on the dignity of the court. 

 

“It is a clear interference with that case in an attempt that denigrates the dignity of the courts 

which founds the offence of contempt of court.”12 

 

24. In the present matter, the court a quo found that “[t]he Accused persons scandalized, insulted 

and brought to disrepute the dignity and authority of the Chief Justice in the execution of his 

official duties in connection with Bhantshana Gwebu’s case which is still sub judice.”13 

 

25. Justice Simelane cited with approval the Director of Public Prosecutions’ heads of argument 

in which he argued that the Appellants had made allegations against the Chief Justice “in 

circumstances which were calculated to undermine the public confidence in the courts, 

particularly the legitimacy of the sub judice criminal proceedings against Bhantshana 

Gwebu.”14 The High Court also found that the Appellants had “attacked the dignity and 

integrity of our Courts”,15 and that their “conduct has the potential of bringing the 

administration of justice into disrepute among right thinking members of the society.”16 

 

26. Despite the reference to “scandilsed” in his judgment, Justice Simelane indicated that “the 

whole attack on the Chief Justice and the Judiciary is predicated on the Bhantshana Gwebu 

case which is sub judice.”17 

 

                                                           
12 High Court Judgment at para 42. 
13 High Court Judgment at para 46. 
14 High Court Judgment at para 48. 
15 High Court Judgment at para 52. 
16 High Court Judgment at para 52. 
17 High Court Judgment at para 58. 
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27. However, despite the court a quo’s assertion that the present case related only to the ongoing 

Gwebu case, the above quotes indicate that Justice Simelane, by approaching this case on the 

basis of determining whether there was an undermining of public confidence and an attack on 

the dignity and integrity of the courts, did incorporate the distinct offence of “scandalising the 

court” into this case.  

 

Contempt ex facie curiae: Scandalising the Court 

 

28. The offence of scandalising the court consists of conduct that “unlawfully and intentionally 

violates the dignity, repute or authority of a judicial body”.18 It is important to note that the 

conduct alone does not equate to a commission of the offence, as the conduct must be 

accompanied by intention as well as unlawfulness. Any conduct that tends to violate a court’s 

dignity, repute or authority that amounts to fair and legitimate comment is not unlawful. 

 

29. Burchell explains that in South Africa, scandalising the court occurs when the “dignity, repute 

or authority of the court”19 is “unfairly and improperly”20 criticised. The second part of the 

definition is important because it demonstrates that not all criticism is criminalised – only that 

which is unfair and improper. Burchell says that “criticism which is made bona fide and 

couched in temperate and moderate language will not as such constitute contempt of court.”21 

There is therefore a distinction between legitimate criticism and contemptuous criticism – and 

all courts faced with deciding the guilt of an accused charged with scandalising the court must 

determine where to draw the line between the two. 

 

30. The need for the distinction between legitimate and contemptuous criticism of the judiciary is 

partly a result of the interaction between the offence and the right to freedom of expression. 

By ensuring that not all criticism is criminalised Courts safeguard the constitutionality of the 

contempt of court offence by limiting the infringements of the right.  

                                                           
18 Burchell, J and Milton, J Principles of Criminal Law 1 ed (Juta, Cape Town 1991), 627, as quoted in S v 

Mamabolo  
19 Burchell page 952 
20 Burchell page 952 
21 Burchell page 953 
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31. There have been many judgments around the world that have confirmed that it is not the 

criticism itself that is contemptuous, but only criticism that has crossed the line of what is 

acceptable or not. 

 

32. The oft-quoted words of Lord Atkin, in Ambard v Attorney-General of Trinidad and Tobago22 

are apposite here: 

 

“But whether the authority and position of an individual Judge or the due administration 

of justice is concerned, no wrong is committed by any member of the public who exercises 

the ordinary right of criticizing in good faith in private or public the public act done in the 

seat of justice. The path of criticism is a public way – the wrong headed are permitted to 

err therein – provided that members of the public abstain from imputing improper motives 

to those taking part in the administration of justice, and are genuinely exercising a right 

of criticism, and not acting in malice or attempting to impair the administration of justice, 

they are immune. Justice is not a cloistered virtue: she must be allowed to suffer the 

scrutiny and respectful, even though outspoken, comments of ordinary men.” 

 

33. As early as 1877 South African courts have recognised that legitimate criticism of the judiciary 

should be allowed.  

 

“Although no scandalous or improper reflection on the administration of justice can be 

allowed, everyone is undoubtedly at liberty to criticise the conduct of Judges on the Bench 

in a fair and legitimate manner. It is only when the bounds of moderation and of fair and 

legitimate criticism have been exceeded, that the Court has power to interfere.”23 

 

34. Similarly, in an old English case, R v Gray24, the Court also acknowledged that all criticism is 

not contempt of court. 

                                                           
22 Ambard v Attorney-General of Trinidad and Tobago [1936] All ER 704 (PC) at 709. 
23 In re Phelan, 1877 at page 9. 
24 R v Gray [1900] 2 Q.B 36. 
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“That description of that class of contempt [as scandalising the court] is to be taken subject 

to one and an important qualification. Judges and courts are alike open to criticism, and 

if reasonable argument or expostulation is offered against any judicial act as contrary to 

law or the public good, no court could or would treat that as contempt of court.”25 

 

35. This respect by the judiciary for the right of the public to criticise its conduct was also stated 

in R v Metropolitan Police Commissioner, Ex parte Blackburn (No 2).26 In this judgment the 

Court highlighted that mere criticism does not threaten the integrity of the judiciary. 

 

“Let me say at once that we will never use this jurisdiction as a means to uphold our own 

dignity. That must rest on surer foundations. Nor will we use it to suppress those who speak 

against us. We do not fear criticism, nor do we resent it. For there is something far more 

important at stake. It is no less than freedom of speech itself. It is the right of every man, 

in Parliament or out of it, in the Press or over the broadcast, to make fair comment, even 

outspoken comment, on matters of public interest. Those who comment can deal faithfully 

with all that is done in a court of justice. They can say that we are mistaken, and our 

decisions erroneous, whether they are subject to appeal or not. All we would ask is that 

those who criticise us will remember that, from the nature of our office, we cannot reply to 

their criticisms. We cannot enter into public controversy. Still less into political 

controversy. We must rely on our conduct itself to be its own vindication.” 

 

36. It is clear that many jurisdictions around the world have recognised the need for criticism of 

the judiciary. The difficulty is in determining where that criticism ceases to be legitimate and 

becomes contemptuous. 

 

37. It is important to note that the language used in the criticism is irrelevant, as what is most 

important is the content. This has been acknowledged many times around the world. 

 

                                                           
25 R v Gray [1900] 2 Q.B 36 at page 40. 
26 [1968] 2 All ER 319 (CA) at 320F–G. 



12 
 

38. In Zimbabwe, in Re Chinamasa the Supreme Court stated that:  

 

“The use of colourful, forceful and even disrespectful language may be necessary to 

capture the attention, interest and concerns of the public to the need to rectify the situation 

protested against or prevent its recurrence. People should not have to worry about the 

manner in which they impart their ideas and information.”27 

 

39. Courts in South Africa have also discussed the nature of criticism:  

 

“Strong epithets are used and accusations come readily to the tongue. I think, too, that the 

public and readers of newspapers that debate political matters are aware of this. How soon 

the audiences of political speakers would dwindle if the speakers were to use the tones, 

terms and expression that one could expect from a lecturer at a meeting of the Ladies 

Agricultural Union on the subject of pruning roses!”28 

 

40. The English Judge Mumby of the Family Division of the High Court said that language used 

should not overrule the content of a statement. 

 

“that which is lawful if expressed in the temperate or scholarly language of a legal 

periodical or the broadsheet press does not become unlawful simply because expressed in 

the more robust, colourful or intemperate language of the tabloid press or even in language 

which is crude, insulting and vulgar.”29 

 

41. The European Court of Human Rights has also acknowledged that criticism that may shock 

should also be protected by the right to freedom of expression. In Sunday Times v The United 

Kingdom (No 2) the Court held that freedom of expression is “applicable not only to 

                                                           
27 Re Chinamasa (2001) 2 SA 902 (25) 2 at page 1306. This case was cited recently by this court in Swaziland 

Independent Publishers (Pty) Ltd and Editor of the Nation v the King (73/13) [2014] SZSC 25 (30 May 2014). 
28 Pienaar v Argus Printing and Publishing Company Ltd 1956 (4) SA 310 (W) at 318 C-E. 
29 Harris v Harris: Attorney-General v Harris [2001] 2 FLR 395. 
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‘information’ or ‘ideas’ that are favourably received or regarded as inoffensive or as a matter 

of indifference, but also to those that offend, shock or disturb.”30 

 

42. Different jurisdictions have different tests to determine whether the criticism is legitimate or 

not. 

 

43. In the United State and Canada, the test is whether the statement poses a “clear and present 

danger” to the administration of justice.  

 

44. In Bridges v California31 the Court remarked that for conduct to be contemptuous the risk of 

harm must be high. 

 

“What finally emerges from the ‘clear and present danger’ cases is a working principle 

that the substantive evil must be extremely serious and the degree of imminence extremely 

high before utterances can be punished.”32 

 

45. The Canadian case, R v Kopyto33 followed the American test. 

 

“In the words of the American cases, the prosecution would be required to demonstrate a 

clear and present danger to the administration of justice. Anything less would not seem to 

meet the requirements of the Charter.” 

 

46. However, the protection given to expression under the American Constitution is absolute, and 

so these tests do not correspond directly with jurisdictions in which the right can be justifiably 

limited. However, it is not only American Courts that have set high standards for when 

criticism will be criminalized. 

 

                                                           
30 Sunday Times v The United Kingdom (No 2) (1992) 14 EHRR 229 at para 50(a) at 241. 
31 Bridges v California 314 US 252; 86 L ed 192. 
32 Bridges v California 314 US 252; 86 L ed 192 at page 203. 
33 R v Kopyto 47 DLR (4th) 213. 
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47. In Zimbabwe, the Court in Re Chinamasa concluded that “that statements made on a matter 

of public interest, even if intemperately or offensively worded, or in fact false, so long as they 

are not obscene or criminally defamatory, come within the protection of section 20(1) of the 

Constitution.”34 

 

48. In South Africa, the Constitutional Court held that the threshold for conviction is extremely 

high. 

 

“The threshold for a conviction on a charge of scandalising the court is now even higher 

than before the superimposition of constitutional values on common law principles; and 

prosecutions are likely to be instituted only in clear cases of impeachment of judicial 

integrity. It is a public injury, not a private delict; and its sole aim is to preserve the 

capacity of the judiciary to fulfil its role under the Constitution. Scandalising the court is 

not concerned with the self-esteem, or even the reputation, of judges as individuals, 

although that does not mean that conduct or language targeting specific individual judicial 

officers is immune. Ultimately the test is whether the offending conduct, viewed 

contextually, really was likely to damage the administration of justice.”35 

 

49. The Court then commented that this means that there will be very few incidences when 

criticism would constitute contempt. 

 

“The category of cases where the existence of the crime of scandalising the court still poses 

a limitation on the freedom of expression is now so narrow, and the kind of language and/or 

conduct to which it will apply will have to be so serious, that the balance of reasonable 

justification clearly tilts in favour of the limitation.”36 

 

                                                           
34 Re Chinamasa (2001) 2 SA 902 (25) 2 at page 1307. 
35 S v Mamabolo [2001] ZCCC 17; 2001 (3) SA 409 (CC); 2001 (5) BCLR 44 at para 45. 
36 S v Mamabolo [2001] ZCCC 17; 2001 (3) SA 409 (CC); 2001 (5) BCLR 44 at para 48. 
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50. In India, the Court in Indirect Tax Practitioners Association, Bangalore vs. R.K. Jain37 also 

commented that because of the need to protect freedom of expression courts will only find a 

statement to be contemptuous in severe circumstances. 

 

“After independence, the Courts have zealously guarded this most precious freedom of 

every human being. Fair criticism of the system of administration of justice or functioning 

of institutions or authorities entrusted with the task of deciding rights of the parties gives 

an opportunity to the operators of the system/institution to remedy the wrong and also 

bring about improvements. Such criticism cannot be castigated as an attempt to scandalize 

or lower the authority of the Court or other judicial institutions or as an attempt to interfere 

with the administration of justice except when such criticism is ill motivated or is construed 

as a deliberate attempt to run down the institution or an individual Judge is targeted for 

extraneous reasons. Ordinarily, the Court would not use the power to punish for contempt 

for curbing the right of freedom of speech and expression, which is guaranteed under 

Article 19(1)(a) of the Constitution. Only when the criticism of judicial institutions 

transgresses all limits of decency and fairness or there is total lack of objectivity or there 

is deliberate attempt to denigrate the institution then the Court would use this power.” 

 

51. To succeed in a finding that the Appellants were guilty of scandalising the courts, the Crown 

had to show that the articles in question were really likely to damage the administration of 

justice. To achieve the purpose, the Crown put forward the evidence of PW2 only, whose 

evidence in itself shows a lack of understanding of the nature and species of the offence of 

contempt of court.38 

 

Contempt ex facie curiae: Publication of Information Regarding a Pending Case 

 

52. In the present matter, the High Court found that “on the face of the articles [that were the 

subject of the charges] … it is clear that findings and or conclusions were made by the authors 

                                                           
37 Indirect Tax Practitioners Association v. R. K. Jain (13 August 2010). 
38 See for example PW2’s evidence on page 291 (Vol 1) of Court Record, where she agrees that the article had not 

affected the prosecution of a case, but held that was contemptuous for creating in a negative public opinion of the 

court.  
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on the case of Bhantshana Gwebu.” 39 The Court went on to describe the Gwebu case as sub 

judice.40 

 

53. At a later point in the judgment, the Court stated that the appellants “portrayed Bhantshana as 

a hero, when in effect, whether what he did was right or wrong, is still to be determined by the 

Courts”,41 and that they “also portrayed Bhantshana as innocent before his criminal case was 

even tried.”42 

 

54. From the above quotes from the court a quo it is clear that the Court found that the appellants 

had commented on a matter that was still pending before Court. However, the judgment failed 

to recognise that this matter was in itself contested by the Appellants on a number of grounds: 

 

a. That at the time of the articles, to the Appellants’ knowledge, there was no charge 

against Gwebu and no case pending and accordingly no mens rea on the part of the 

Appellants;43 

b. That the articles commented on the arrest of Gwebu only and not any pending case44; 

and  

c. That by the time of the trial, there was no matter before the Court and that the 

commentary on the case could not have influenced the Court.45 

 

                                                           
39 High Court Judgment at para 45. 
40 High Court Judgment at para 46. 
41 High Court Judgment at para 50. 
42 High Court Judgment at para 52. 
43 Court record page 875 where there Second Appellant said that “I was actually looking at publishing the magazine 

it was before the charge sheet came out. So there was nothing like Bhantshana v the State or something according to 

my information. Up until he received bail the charge sheet didn’t exist. So there was nothing sub judice about it.” 
44 Counsel for the Appellants put it to the prosecution witness 2 that the articles dealt only with matters that had 

already happened. See Court record pages 188 and 190. See Court Record page 811 for the Second Appellant refers 

to Gwebu’s arrest, page 816 where the Second Appellant says that “the information that I had that there was no 

charge sheet,” page 820 where the Second Appellant says that “Both articles speak of the arrest of Bhantshana.” 

See all Court record at pages 281 and 575.  
45 Court record page 831. The Second Appellant stated that “I was conscious in writing my article of the fact that 

Bhantshana had not been tried … When I wrote the article I wasn’t clear in my mind who Bhantshana had charged 

for abusing the car 
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55. It is because of the need to give effect to the right to freedom of expression that courts have 

adopted tests to determine whether a statement that is in relation to a pending case, or a 

statement that criticizes the judiciary is actually contemptuous.  

 

56. In South African law Snyman confirms that the offence of contempt of court does not prevent 

discussions about court proceedings.  

 

“The courts emphasise, however, that every citizen and every news medium such as a 

newspaper are at liberty to discuss the proceedings in a court, or the general 

administration of justice by the court, freely and openly … The criticism or debate must, 

however, be conducted in a fair and moderate manner, and the right to free discussion 

must not be abused.”46  

 

57. Snyman explains that the publication of information or comment about a pending case 

constitutes contempt “if a person publishes, either by the written or spoken word, information 

or comment about a case which is still pending (sub judice) and which tends to prejudice the 

outcome of the case.”47  He then expands on when information or comment would tend to 

prejudice the case, and says that this is “if acceptance of the facts as set out in that statement 

or publication would influence the outcome of the case.”48  

 

58. The First Appellant submits that a statement is not unlawful, and therefore not contemptuous, 

if it amounts to fair comment, which is comment that is “reasonable bona fide and moderate”.49 

Snyman explains that this is because “For the law and the administration of justice to enjoy 

the confidence of the public, public debate on matters pertaining to these subjects is in a 

democratic society not only permissible by also vital and necessary.”50 

 

                                                           
46 Snyman, CR Criminal Law (4th ed), Butterworths, Pietermaritzburg (2002), page 332. 
47 Snyman, CR Criminal Law (4th ed), Butterworths, Pietermaritzburg (2002), page 328. 
48 Snyman, CR Criminal Law (4th ed), Butterworths, Pietermaritzburg (2002), page 329.  
49 Snyman, CR Criminal Law (4th ed), Butterworths, Pietermaritzburg (2002), page 335. 
50 Snyman, CR Criminal Law (4th ed), Butterworths, Pietermaritzburg (2002), page 335. 
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59. South Africa, like many other jurisdictions, requires some form of prejudice before a finding 

that a statement relating to pending proceedings is contemptuous.  

 

60. In Midi Television v Director of Public Prosecutions (Western Cape) 51 the South African 

Supreme Court of Appeal acknowledged that the “exercise of press freedom has the potential 

to cause prejudice”,52 but that “[w]hat is more relevant in all cases where there is the potential 

for prejudice is to determine when the risk of prejudice will be sufficient to constitute an 

interference with the administration of justice that justifies a corresponding limitation being 

placed on press freedom.”53  

 

61. The need to determine when the risk of prejudice will be sufficient to constitute an interference 

with the administration of justice was not considered in the judgment of the court a quo. 

 

62.  Although the Midi Television case centered around the prohibition of publishing a 

documentary, rather than a criminal contempt of court charge, the Court did provide a useful 

summary of when publication of any information relating to an ongoing legal proceeding 

would be unlawful. 

 

“In summary, a publication will be unlawful, and thus susceptible to being prohibited, only 

if the prejudice that the publication might cause to the administration of justice is 

demonstrable and substantial and there is a real risk that the prejudice may occur if the 

publication takes place.”54 

 

63. The Zimbabwean Supreme Court case of S v Hartmann and another55 concluded that the “real 

risk” test adopted by British courts was “the proper test to be applied in deciding whether or 

not a publication is a contempt of court”.56 The Court held that this meant that “it must be 

                                                           
51 Midi Television v Director of Public Prosecutions (Western Cape) 2007 (3) SA 318 (SCA) 
52 Midi Television v Director of Public Prosecutions (Western Cape) 2007 (3) SA 318 (SCA), at para 13. 
53 Midi Television v Director of Public Prosecutions (Western Cape) 2007 (3) SA 318 (SCA), at para 13. 
54 Midi Television v Director of Public Prosecutions (Western Cape) 2007 (3) SA 318 (SCA), at para 19. 
55 S v Hartmann and another 1984 (3) SA 236 (ZS) 
56 S v Hartmann and another 1984 (3) SA 236 (ZS), 243. 
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examined objectively to determine whether there can be said to be a real risk that it was likely 

to prejudice the fair trial of the action discussed.”57 

 

64. In Australia, the High Court held that a publication relating to pending litigation only if there 

was a “substantial risk of serious interference with the trial.”58 

 

65. Again in the United Kingdom, the Court of Appeal in Attorney General v Times Newspaper 

Ltd,59 stated that “[i]t is undoubted law that, when litigation is pending and actively in suit 

before the court, no one shall comment on it in such a way that there is a real and substantial 

danger of prejudice to the trial of the action.”60 

 

66. In addition to the existence of a real risk, such risk should have been intentional. In R v Duffy 

and others, Ex Parte Nash61 the Queen’s Bench in the United Kingdom held that “the question 

in every case is whether … the article was intended or calculated to prejudice the fair hearing 

of the proceedings.”62 

 

67. Courts have commented that a distinction has generally been drawn between the need for the 

contempt of court offence in jury and non-jury trials. As the Lesotho High Court highlighted 

in Attorney General v Basotho National Party, this is based on the “assumption that a judge 

sitting along, or on appeal, is far less likely to be influenced than jurors.”63 

 

68. This was also recognised in R v Duffy where the Queen’s Bench Division in the United 

Kingdom.  

 

                                                           
57 S v Hartmann and another 1984 (3) SA 236 (ZS), 243. 
58 Hinch and Macquire Broadcasting Holdings Ltd v Attorney General for the State of Victoria (1987) 164 CLR 15. 
59 Attorney General v Times Newspaper Ltd [1973] 1 All ER 815. 
60 Attorney General v Times Newspaper Ltd [1973] 1 All ER 815, 821. 
61 R v Duffy and others, Ex Parte Nash [1960] 2 All ER 891 
62 R v Duffy and others, Ex Parte Nash [1960] 2 All ER 891, 894 
63 Attorney General v Basotho National Party [1999] JOL 5253 (LesH), 28. 
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“A judge is in a very different position to a juryman. Though in no sense superhuman, he 

has by his training no difficulty in putting out of his mind matters which are not evidence 

in the case.”64 

 

69. This is because the offence requires some likelihood of influencing the proceedings, and there 

is a recognition that judges, with their legal training and experience, are less likely to be 

influenced by media commentary on a pending case than a lay juror would.  

 

70. In a recent speech,65 the South African Deputy Chief Justice, Dikgang Moseneke explained 

that the use of the sub judice rule in South Africa is almost extinct. He also referred to the lack 

of applicability of the rule to South Africa because the country did not have a jury system. 

 

“But how, you might ask, can a statement outside of court affect the outcome of a case in 

South Africa, where we have no jury system? The answer must surely be that it rarely could, 

and that the sub judice rule, and its relevance in South Africa, is, at the very least, on the 

verge of extinction.”66 

 

71. Judge Moseneke explained that this extinction was based on the need for open justice. 

 

“The principle of open justice is, after all, a core part of the notion of participatory 

democracy, particularly one whose Constitution begins with the very words “democratic 

and open society”.23 It is not a principle that should be defined in haste. The public is 

entitled to have access to courts, and to obtain information about them.”67 

 

72. The Deputy Chief Justice went on to explain that in order to achieve this open justice the media 

must be permitted and facilitated to report on judicial proceedings.  

                                                           
64 R v Duffy and others, Ex Parte Nash [1960] 2 All ER 891, 895. 
65 The Media, Courts and Technology: Remarks on the Media Coverage of the Oscar Pistorius Case and Open 

Justice, accessible here: http://www.constitutionalcourt.org.za/site/judges/justicedikgangmoseneke/The-Media-

CourtsandTechnology-Speech-by-DCJ%20Moseneke-on-15-May-2015.pdf. 
66 http://www.constitutionalcourt.org.za/site/judges/justicedikgangmoseneke/The-Media-CourtsandTechnology-

Speech-by-DCJ%20Moseneke-on-15-May-2015.pdf. 
67 http://www.constitutionalcourt.org.za/site/judges/justicedikgangmoseneke/The-Media-CourtsandTechnology-

Speech-by-DCJ%20Moseneke-on-15-May-2015.pdf. 
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“There is also the realistic point that not everyone wants to come to court to find out what 

is happening. Instead, they rely on the media to tell them. And we do not want a system in 

which the judicial system is ‘shrouded in mystique and protected at all times from the 

prying eye of the camera or the invasive ear of the microphone’. We want a system in which 

the public trusts that the judiciary is acting according to the ‘time-honoured standards of 

independence, integrity, impartiality and fairness.’ For that to happen, we must, as far as 

reasonably practicable, create means for the media to access, observe and report on the 

administration of justice.”68 

 

 

73. The First Appellant submits that the fact that the right to freedom of expression is protected in 

the Swazi Constitution and given that there are no jury trials in Swaziland, the offence of 

contempt of court in respect of pending proceedings must be narrowly constructed and courts 

must adopt tests to ensure that convictions occur only when there is a substantial risk of serious 

interference in the specific proceedings that the comment relates to.  

 

74. In the present case, the judgment of the court a quo does not refer to any of this jurisprudence, 

and it does not make any inquiry into the prejudice the articles in question could cause, or the 

risk of prejudice occurring. The only mention of consequences and prejudice in the High Court 

judgment is where Justice Simelane says that various statements made in connection with the 

Gwebu case had “the potential of setting up the public against the Courts and destroying public 

confidence in the administration of justice,”69 and that “[s]uch untruths have the potential of 

prejudicing the criminal case of Bhantshana Gwebu [which] is a clear interference with that 

case in an attempt that denigrates the dignity of the Courts which founds the offence of 

contempt of court.”70 

 

                                                           
68 http://www.constitutionalcourt.org.za/site/judges/justicedikgangmoseneke/The-Media-CourtsandTechnology-

Speech-by-DCJ%20Moseneke-on-15-May-2015.pdf. 
69 High Court Judgment at para 41. 
70 High Court Judgment at para 42.  
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75. The above quotes indicate how the High Court conflated the two categories of contempt of 

court: the comments on the pending proceedings against Gwebu were judged to have the 

potential of impacting on the public’s perceptions of the judiciary. However, the offence of 

contempt of court in respect of commenting on pending proceedings requires that the 

commentary have the consequence of impacting on those specific proceedings. The separate 

offence of scandalising the court, by insulting the judiciary, has a completely different set of 

requirements, and as explained above, is not connected to pending proceedings. 

 

76.   The First Appellant accordingly submits that the weight of the evidence against the First 

Appellant does not support a conviction in terms of count two. 

 

77. The First Appellant further contends, in paragraph 11 of the Notice of Appeal, that the court a 

quo erred in law and fact in holding that the First Appellant’s understanding of the charge sheet 

was that he should have been charged with scandalising the court and not contempt of court. 

This is not the case. 

 

THE RIGHT TO FREEDOM OF EXPRESSION 

 

 

78. The First Appellant submits that the court a quo failed to give adequate regard to the protection 

under the Constitution and common law of Swaziland of the rights and duties of counsel and 

their related right to freedom of expression. Had the court a quo done so, it would have 

interpreted the offence of contempt of court narrowly and it would have concluded that the 

First Appellant’s conduct is not unlawful. 

 

79. Freedom of expression is universally recognised as a fundamental right, and one that plays an 

important role in democracy. Just last year, the Zimbabwean Constitutional Court recognised 

the right’s importance. 

 

“There can be no doubt that the freedom of expression, coupled with the corollary right to 

receive and impart information, is a core value of any democratic society deserving of the 
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utmost legal protection. As such, it is prominently recognised and entrenched in virtually 

every international and regional human rights instrument.”71 

 

80. The right to freedom of expression was recognised in the first international human rights 

instrument, the Universal Declaration of Human Rights of 1948, article 19: 

 

“Everyone has the right to freedom of opinion and expression; this right includes freedom 

to hold opinions without interference and to seek, receive and impart information and ideas 

through any media and regardless of frontiers.” 

 

81. The International Covenant on Civil and Political Rights, adopted by the United Nations 

General Assembly on 16 December 1966, commits its signatories to protect individuals’ rights 

to various civil and political liberties – including freedom of expression.  

 

 Article 19 

1. Everyone shall have the right to hold opinions without interference. 

2. Everyone shall have the right to freedom of expression; this right shall include freedom 

to seek, receive and impart information and ideas of all kinds, regardless of frontiers, 

either orally, in writing or in print, in the form of art, of through any other media of his 

choice. 

3. The exercise of the rights provided for in paragraph 2 of this article carries with it 

special duties and responsibilities. It may therefore be subject to certain restrictions, 

but these shall only be such as are provided by law and are necessary: 

a. For the respect of the rights or reputations of others; 

b. For the protection of national security or of public order (ordre public), or of 

public health or morals. 

 

82. The right is also protected in the African Charter in article 9, with the only limitation being 

that an individual express and disseminate his opinion “within the law”. 

 

                                                           
71 Madanhire and another v Attorney General Judgment No CCZ 2/14 at page 7. 
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1. Every individual shall have the right to receive information. 

2. Every individual shall have the right to express and disseminate his opinions within the 

law. 

 

83. There are a number of reasons why the right is so important. 

 

84. In Constitutional Rights Project and others v Nigeria72 the African Commission heard a case 

involving the banning of various newspapers in Nigeria and the arrest and detention of pro-

democracy campaigners. The Commission held that “freedom of expression is a basic human 

right, vital to an individual’s personal development and political consciousness, and 

participation in the conduct of the public affairs of his country.”73  

 

85. The Zimbabwean Supreme Court provided a list of the four purposes of the right to freedom 

of expression that has been cited in many courts subsequently: 

 

“Furthermore, what has been emphasized is that freedom of expression has four broad 

special objectives to serve:  

(i) It helps an individual to obtain self-fulfilment, 

(ii) It assists in the discovery of truth and in promoting political and social participation,  

(iii) It strengthens the capacity of an individual to participate in decision making, and  

(iv) It provides a mechanism by which it would be possible to establish a reasonable 

balance between stability and change.”74 

 

86. Bhagwanji J of the Supreme Court of India, in Ghandi v Union of India,75 provided a concise 

summary of the inter-relationship between freedom of expression and democracy. 

 

                                                           
72 Constitutional Rights Project and others v Nigeria (2002) AHLHR 227 (ACHPR 1999). 
73 Id at para 36. 
74 Mark Giva Chavunduka and another v The Minister of Home Affairs and another Supreme Court Civil 

Application number 156 of 1999. 
75 Ghandi v Union of India [1978] 2 SCR 621. 
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“Democracy is based essentially on a free debate and open discussion for that is the only 

corrective of government action in a democratic set up. If democracy means government 

of the people by the people, it is obvious that every citizen must be entitled to participate 

in the democratic process and in order to enable him to intelligently exercise his right of 

making a choice, free and general discussion of public matters is absolutely essential.”76 

 

87. The Supreme Court of Appeal in South Africa also commented on why the right is so intrinsic 

to democracy and development. 

 

“The importance of the right to freedom of expression has often been stressed by our courts. 

Suppression of available information and of ideas can only be detrimental to the decision-

making process of individuals, corporations and governments. It may lead to the wrong 

government being elected, the wrong policies being adopted, the wrong people being 

appointed, corruption, dishonesty and incompetence not being exposed, wrong investments 

being made and a multitude of other undesirable consequences. It is for this reason that it 

has been said ‘that freedom of expression constitutes one of the essential foundations of a 

democratic society and is one of the basic conditions for its progress and the development 

of man’.”77 

 

88. The High Court in South Africa also emphasised that the right is so important because of its 

role in protecting the freedom to criticise those in power. 

 

“The success of our constitutional venture depends upon robust criticism of the exercise of 

power. This requires alert and critical citizens.”78   

 

89. It is important to note that the right to freedom of expression belongs to all potential receivers 

of information, as well as to an individual seeking or to share information. This was recognised 

by the African Commission in Law Office of Ghazi Suleiman v Sudan (II)79 (2003) AHRLR 

                                                           
76Id. 
77 Hoho v The State [2008] ZASCA 98 at para 29. 
78 Holomisa v Argus Newspapers Ltd 1996 (2) SA 588 (W), 609. 
79 Law Office of Ghazi Suleiman v Sudan (II) (2003) AHRLR 144 (ACHPR 2003). 
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144 (ACHPR 2003) where the Commission (in citing the Inter-American Court of Human 

Rights) acknowledged that “when an individual’s freedom of expression is unlawfully 

restricted, it is not only the right of that individual that is being violated, but also the right, of 

all others to ‘receive’ information and ideas.”80  

 

90. In Chimakure v Attorney-General of Zimbabwe, the Constitutional Court in Zimbabwe 

identified three dimensions of the right,81 and explains that the “external dimension” 

constitutes “the effect of opinions, ideas and information on the addressee or the audience”.82 

It is therefore this external dimension of the right that plays an important role in the 

dissemination of ideas and information in a community. Malaba DCJ explains that protecting 

this aspect of the right ensures that “[i]t is the battle of minds and the free debate of ideas and 

information that enjoy the benefits of the protection of freedom of expression.”83 

 

91. In 2002 the African Commission on Human and People’s Rights adopted the Declaration of 

Principles on Freedom of Expression in Africa (the Declaration). The preamble to the 

Declaration is a stirring endorsement of the need for free expression, and of the movement 

toward respect for the right in Africa. The Commission reaffirmed “the fundamental 

importance of freedom of expression as an individual human right, as a cornerstone of 

democracy and as a means of ensuring respect for all human rights and freedoms.”84 The 

Preamble asserts that the Commission is convinced that “respect for freedom of expression, as 

well as the right of access to information held by public bodies and companies, will lead to 

greater public transparency and accountability, as well as to good governance and the 

strengthening of democracy”,85 and that “laws and customs that repress freedom of expression 

are a disservice to society.”86  

                                                           
80 Id at para 50. 
81 On page 10 Malaba DCJ characterises the elements of the right as having “an internal dimension (the formation 

and holding of opinion, ideas and information); a communicative dimension (the expression of opinion, imparting of 

ideas and information) and an external dimension (the effect of opinions, ideas and information on the addressee or 

the audience i.e. on the rights of others or public interests listed in section 20(2)(a) of the Constitution). 
82 Chimakure v Attorney-General of Zimbabwe [2014] JOL 32639 (ZH), 10. 
83 Chimakure v Attorney General [2014] JOL 32639 (ZH), 11. 
84 Preamble to the Resolution on the adoption of the Declaration of Principles on Freedom of Expression in Africa, 

2002. 
85 Id. 
86 Id. 
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92. The Constitution of Swaziland follows the international trend by protecting the right to 

freedom of expression in section 24.  

 

1. A person has a right of freedom of expression and opinion. 

2. A person shall not except with the free consent of that person be hindered in the 

enjoyment of the freedom of expression, which includes the freedom of the press and 

other media, that is to say – 

a) freedom to hold opinions without interference; 

b) freedom to receive ideas and information without interference; 

c) freedom to communicate ideas and information without interference (whether the 

communication be to the public generally or to any person or class of persons); 

and 

d) freedom from interference with the correspondence of that person. 

 

93. In Section 3, the right to freedom of expression includes an internal limitation to the right – 

constitutional permissible situations when expression can be limited. 

 

Nothing contained in or done under the authority of any law shall be held to be  inconsistent 

with or in contravention of this section to the extent that the law in question makes 

provision - 

a. that is reasonably required in the interests of defence, public safety, public order, 

public morality or public health; 

b. that is reasonably required for the purpose of - 

(i) protecting the reputations, rights and freedoms of other persons or the private 

lives of persons concerned in legal proceedings; 

(ii) preventing the disclosure of information received in confidence; 

(iii) maintaining the authority and independence of the courts; or 

(iv) regulating the technical administration or the technical operation of 

telephony, telegraphy, posts, wireless broadcasting or television or any other 

medium of communication; or 
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c. that imposes reasonable restrictions upon public officers 

except so far as that provision or, as the case may be, the thing done under the authority 

of that law is shown not to be reasonably justifiable in a democratic society. 

 

94. What comes out very strongly in all discussions about the importance of the right to free 

expression is that limitations to the right, while justified, must only be implemented under strict 

conditions. It is a fundamental principle of constitutional interpretation is that provisions 

conferring rights and freedoms should be broadly interpreted, and that provisions which restrict 

rights and freedoms should be given a narrow construction.87  

 

95. In light of the limitations clause in the Swazi constitution, that the right can only be limited by 

a law which is reasonably required for the purposes set out in subsections 3 (a), (b), and (c) 

and, in addition, which is reasonably justifiable in a democratic society, it is useful to have 

recourse to discussions about the limitations to the right in other international, regional, and 

domestic jurisdictions.  

 

96. In the African Commission’s Declaration, Principle II states that “[a]ny restrictions on freedom 

of expression shall be provided by law, serve a legitimate interest and be necessary and in a 

democratic society.”  

 

97. This was also noted in Chimakure v Attorney-General of Zimbabwe88 where the Zimbabwe 

Constitutional Court remarked that “[t]o control the manner of exercising a right should not 

signify its denial or invalidation,”89 and by the Human Rights Committee which said that 

“when a State party imposes restrictions on the exercise of freedom of expression, these may 

not put in jeopardy the right itself.”90 

 

                                                           
87 See for example the Botswana Court of Appeal decisions in Noor v Botswana Co-operative Bank Ltd 1999 (1) 

BLR 443 (CA) and  Makuto v the State 2000 (2) BLR 130 (CA). 
88 Chimakure v Attorney-General of Zimbabwe [2014] JOL 32639 (ZH). 
89 Id, 17. 
90 UNHCR General Comment 34, at para 21. 
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98. Swaziland is a signatory to both the ICCPR and the African Charter, which means that the 

country has assumed obligations to protect rights included in those international treaties – 

including the right to freedom of expression. 

  

99. The African Commission on Human and People’s Rights (the African Commission) and the 

United Nations Human Rights Committee have confirmed that once a state has signed a treaty 

it assumes certain obligations in respect of that treaty. In Legal Resources Foundation v 

Zambia91 the Commission said that “international treaties which are not part of domestic law 

and which may not be directly enforceable in the national courts, nonetheless impose 

obligations on State Parties.”92 The UN Human Rights Committee noted that “[t]he obligation 

to respect freedoms of opinion and expression is binding on every State party as a whole”.93  

 

100. The Zimbabwe Constitutional Court emphasised that only real damage of harm can justify a 

limitation. 

“’[t]he Constitution forbids the imposition of a restriction on the exercise of freedom of 

expression when it poses no danger of direct, obvious, serious and proximate harm to a 

public interest listed in section 20(2)(a) of the Constitution.”94 

101. In summary, the right to freedom of expression in the Swazi Constitution and international 

treaties requires this court to ensure that the contempt of court offence is not applied in a way 

that unjustifiably limits, or completely derogates, the right. In not applying various tests that 

limited the scope of the offence, the High Court erred and failed to give effect to the right to 

freedom of expression.  

 

102. The First Appellant further holds that the court failed to take into account the rights and 

duties of counsel and their link to the right to freedom of expression. In this regard, the First 

                                                           
91 Legal Resources Foundation v Zambia Comm 211/98. 
92 Id at para 60. 
93 UNHRC General Comment 34 at para 7. 
94 Chimakure v Attorney-General of Zimbabwe [2014] JOL 32639 (ZH), 56. 
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Appellant submits that, as an officer of the court, he has a duty to speak out when, in his 

experience, the administration of justice is in peril.  

 

103. The Legal Practitioners Act of 1964 provides that it is a function of the Law Society, in 

terms of section 36(j), “to initiate and promote reforms and improvements in any branch of 

law, the administration of justice, the practice of law and in the formulation of legislation”. 

The realisation of this objective can only take place within an environment where members of 

the Law Society are able to express their views on matters relating to the administration of 

justice.  

 

104. In September 1990, the Eight United Nations Congress on the Prevention of Crime and the 

Treatment of Offenders, which took place in Cuba, adopted its Basic Principles on the Role of 

Lawyers.95 Article 12 of the Principles maintain that “lawyers shall at all times maintain the 

honour and dignity of their profession as essential agents of the administration of justice”, 

whilst article 14 provides that “lawyers, in protecting the rights of their clients and in 

promoting the cause of justice, shall seek to uphold human rights and fundamental freedoms 

recognized by national and international law and shall at all times act freely and diligently in 

accordance with the law and recognized standards and ethics of the legal profession”. The 

Principles emphasised, in article 23, that “lawyers like other citizens are entitled to freedom of 

expression, belief, association and assembly. In particular, they shall have the right to take 

part in public discussion of matters concerning the law, the administration of justice and the 

promotion and protection of human rights”.  

 

 

IRREGULARITIES IN FINDINGS OF COURT A QUO 

 

105. A number of irregularities and misdirection in the judgment of Justice Simelane, vitiates 

against a finding that the First Appellant is guilty and results in a failure of justice.  

 

                                                           
95 Basic Principles on the Role of Lawyers available at  

http://www.ohchr.org/EN/ProfessionalInterest/Pages/RoleOfLawyers.aspx 
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Judicial Notice 

 

106. The First Appellant, at paragraph 5 of his Notice of Appeal, submits that the court a quo 

erred in law and in fact misdirected itself by taking judicial notice of a disputable fact as regards 

which no evidence was led, regarding what transpired in the Chief Justice’s Chambers on 

Bhantshana Gwebu’s first remand.  

   

107. Justice Simelane states: “I should interpose at this stage and state that I take judicial notice 

that the contention by the Accused that Bhantshana was denied his right to legal representation 

is far-fetched. This, I say because I was in attendance when the said Bhantshana was 

remanded.”96 

 

108. The First Appellant submits that the court a quo was not entitled to take judicial notice of 

a specific incident which did not fall within the general knowledge of the community.97   

 

109. The First Appellant submits that, in a criminal case where proof beyond reasonable doubt 

is necessary, the court should less readily take judicial notice of a fact than it will in a civil 

suit.98  

 

110. The First Appellant further submits that, by incorporating its own view of an event into the 

doctrine of judicial notice, Justice Simelane misdirected himself. By doing so, the First 

Appellant submits, Justice Simelane entered into the arena as both adjudicator and witness, 

which was exactly what the Appellants were expressly concerned about when they applied for 

Justice Simelane’s recusal.99 

 

111.  The Appellants did not have an opportunity to cross-examine Justice Simelane on what 

transpired in the Chief Justice’s chambers and this has resulted in a miscarriage of justice. 

                                                           
96 High Court judgment, paragraph 23. Page 1308 of the Court Record. 
97 S v Mkhwanazi [1989] 4 All SA 375 (T). 

98 S v De Lange 1972 (1) SA 139 (C) at 141D; Gomes v Visser 1971 (1) SA 276 (T) at 279E. 
99 See Court record at page 127 where Counsel for the First Appellant argued that “given the whole facts and 

circumstances of the case the Applicants have managed to establish at least on a preponderance of probabilities that 

they apprehend a fear of bias against them on the part of His Lordship.” 
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Common Purpose 

 

112. The First Appellant, at paragraph 6 of his Notice of Appeal, submits that the court a quo 

erred in law and in fact in holding that the Crown had established beyond a reasonable doubt 

the existence of common purpose amongst the Appellants. 

 

113. The court a quo found that “all four Accused persons acted jointly and severally in the 

commission of the offences”.100 The Court referred to the portion of The Nation magazine 

which listed Makhubu as the editor, Maseko as a contributor, and Swaziland Independent 

Publishers as the publisher in support of its finding. 

 

114. However, the court a quo did not assess the requirements for common purpose, and erred 

in finding that simply the fact that all accused persons played various roles in the magazine 

was sufficient to found a conviction based on common purpose. 

 

115. South African author Snyman defines the doctrine of common purpose as follows:  

 

“If two or more people, having a common purpose to commit a crime, act together in order 

to achieve that purpose, the conduct of each of them in the execution of that purpose is 

imputed to the others.”101 

 

116. This definition highlights that in order to act in common purpose the various participants 

must have had a common intention to commit a crime.  

 

117. This aspect was also highlighted in Mbabane Tsabedze and Sandile Dlamini v Rex102 where 

this Court applied the procedural aspects of the doctrine of common purpose as established in 

The South African Criminal Law and Procedure Volume 1, third edition: 

                                                           
100 High Court Judgment at para 62.  
101 Snyman CR Criminal Law, 4th ed, (2002), 260. 
102 Mbabane Tsabedze and Sandile Dlamini v Rex (29/2011) [2011] SZSC 12 (31 May 2012). 
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“Where two or more people agree to commit a crime or actively associate in a joint 

unlawful enterprise, each will be responsible for the specific criminal conduct committed 

by one of their number which falls within their common design.  Liability arises from their 

Common Purpose to commit the crime. If the participants are charged with having 

committed a consequence crime, it is not necessary for the prosecution to prove beyond 

reasonable doubt that each participant committed conduct which causally contributed to 

the ultimate unlawful consequence.  It is sufficient that it is established that they all agreed 

to commit a particular crime or actively associated themselves with the commission of the 

crime by one of their number with the requisite faulty element (mens rea).  If this is 

established, then the conduct of the participant who actually causes the consequence is 

imputed or attributed to the other participants.”103 

 

118. In Mongi Dlamini v The King, Judge Farlam  in the Supreme Court confirmed that a certain 

set of prerequisites must be met before a conviction on common purpose can be implemented. 

 

“In the absence of proof of a prior agreement, accused No 6, who was not shown to have 

contributed causally to the killing or wounding of the occupants of room 12, can be held 

liable for those events, on the basis of the decision in S v Safatsa and Others 1988 (1) SA 

868 (A), only if certain prerequisites are satisfied. In the first place, he must have been 

present at the scene where the violence was being committed. Secondly, he must have been 

aware of the assault on the inmates of room 12. Thirdly, he must have intended to make 

common cause with those who were actually perpetrating the assault. Fourthly, he must 

have manifested his sharing of a common purpose with the perpetrators of the assault by 

himself performing some act of association with the conduct of the others. Fifthly, he must 

have had the requisite mens rea; so, in respect of the killing of the deceased, he must have 

intended them to be killed, or he must have foreseen the possibility of their being killed and 
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performed his own act of association with recklessness as to whether or not death was to 

ensue.”104 

 

119. In the present case, there is no evidence of a prior agreement between the four Appellants 

to commit a crime of contempt of court, nor is there evidence of intention to either form a 

common cause or to commit the crime, and there is no manifestation of the sharing of a 

common purpose. 

 

120. The First Appellant submits that the court a quo erred in finding the existence of a common 

purpose in the absence of any of these prerequisites. The First Appellant submits that there was 

no evidence placed before the court a quo suggesting that the Accused acted in consort to 

publish the articles with the intention to influence the administration of justice. 

 

Hearsay Evidence 

 

121. The First Appellant submits that the court a quo erred in law and in fact in not having 

proper regard to the evidence of DW2 Quinton Dlamini, and in particular rejecting it as hearsay 

evidence. 

 

122. In terms of section 223 of the Criminal Procedure and Evidence Act, “no evidence which 

is in the nature of hearsay evidence shall be admissible in any case in which such evidence 

would be inadmissible in any similar case pending in the Supreme Court of Judicature in 

England”. 

 

123. In its judgment, the High Court rejected Dlamini’s evidence. 

 

“I consider DW2’s evidence as to what transpired in the Chief Justice’s Chambers hearsay 

evidence. He was merely telling the Court about what he heard from Bhantshana to have 

                                                           
104 In Mongi Dlamini v The King No.08/2010 (27 May 2010) quoting from Phillip Wagawaga and Others v the 

King, Criminal Appeal No. 17/2002 at pages 5-6. 
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been what transpired in the Chief Justice’s Chambers, otherwise, he admitted that he was 

not in Court when the matter was dealt with.”105 

 

124.   Dlamini’s evidence was corroborated by the evidence of Bhantshana Gwebu, who was 

present in the Chief Justice’s chambers, and whose evidence was therefore not hearsay.  

 

125.  The Court erred in dismissing Dlamini’s evidence in its totality. 

 

 

Misinterpretation of Evidence 

 

126. The First Appellant submits that the judgment failed to pay proper attention to the various 

deficiencies raised by the Appellants during the trial. 

 

127. The First Appellant submits, in terms of paragraph 8 of the Notice of Appeal, that the court 

a quo erred in law and in fact in holding that the Chief Justice was exercising a judicial function 

when he issued the warrant of arrest against Vincent Bhantshana Gwebu.  

 

128. This classification of the Chief Justice’s conduct as judicial is important because if he was 

not exercising a judicial function the Appellants could not have been charged with contempt 

of court. Contempt of court must relate to the administration of justice by the courts, and so a 

criticism of a judge exercising an executive function would not meet the requirements of the 

offence.106 

 

129. The First Appellant further submits, in terms of paragraph 13 of the Notice of Appeal, that 

the court a quo erred in law and in fact in holding that there were (material) contradictions in 

the evidence of DW1 Bhantshana Gwebu and DW3 Maqhawe Sithole, and on this basis 

rejecting same.107  

                                                           
105 High Court Judgment at para 26.  
106 Snyman, CR Criminal Law (4th ed), Butterworths, Pietermaritzburg (2002), page 340. 
107 High Court Judgment at para 21. 
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130. The differences between DW1 and DW3’s evidence was simply a difference in the way in 

which the event was described. DW1 explained that his lawyer (DW3) was not present in the 

Chief Justice’s chambers because he had first gone to the Magistrates Court, and then was not 

with Gwebu when he was called into chambers. DW3 testified that he had arrived at the High 

Court after being informed that Gwebu had been taken to the High Court rather than the 

Magistrate’s Court, and was waiting at reception to be called to the Chief Justice’s chambers.108 

 

131. Although DW3 did state that “No one locked me out”, this was not relevant because DW1 

had not used the words “locked out” in his testimony. 

 

132. The effect of the failure to wait until Gwebu’s lawyer arrived effectively amounted to a 

lockout.  

 

133. As mentioned earlier, the judicial notice taken by Justice Simelane of the events that 

transpired in the Chief Justice’s chambers cannot be used to determine that accuracy of the 

evidence of DW1 and DW3 and Justice Simelane’s version of events was not open to cross-

examination.  

 

Statement from the Dock 

 

134. The First Appellant submits, in paragraph 9 of his Notice of Appeal, that the court a quo 

erred in law and in fact in holding that the First Appellant’s statement from the dock was 

wholly irrelevant, to be disregarded, and presented no defence to the charge the Appellant was 

facing. 

  

135. In fact, the First Appellant submits that section 3 of his statement was a detailed defence 

to the offence with which he was charged.109  

 

                                                           
108 Court record, page 675. 
109 See pages 1336 to 1339 (Vol 3) of the Court Record. 
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Arrest for Investigation 

 

136.  The First Appellant submits, at paragraph 14 of the Notice of Appeal, that the court a quo 

erred in law and in fact in holding that the arrest and subsequent trial of the Appellant was 

lawful given that the Appellant was arrested to be investigated, not to be brought before a court 

of law to answer to any criminal charge. 

 

137. Justice Simelane was aware of the judgment of Justice Dlamini, in which she had declared 

the arrest of the First and Third Appellants unlawful. In this context, Justice Simelane’s 

mockery of the Appelants’ concerns around the purpose of the arrest is unwarranted and points 

to a bias.  

 

“We cannot shut our eyes to the reality that in some situations, as here, it may be necessary 

for the investigating agency to arrest a suspect, as a precautionary measure, to prevent an 

action that might frustrate the ensuing criminal process, like escaping from the 

jurisdiction.”110 

 

138. The Malawi Supreme Court of Appeal recently emphasised the problem in the case of 

Kettie Kamwangala v Republic:111 

 

“Speaking for ourselves we believe that law enforcement should only effect an arrest when 

they have evidence of more than mere suspicion of criminality. We also believe that such 

evidence should only be the product of investigations. Where there is no investigation there 

cannot, we believe, be any evidence. We therefor find it rather perverse that law enforcement 

should arrest with a view to investigate.” 

 

DISPROPORTIONATE SENTENCE  

 

                                                           
110 High Court Judgment at para 59.  
111 Miscellaneous Criminal Appeal No 6 of 2013, Chikopa JA, 28 January 2014. 
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139. The First Appellant, in paragraph 4 of his Notice of Appeal, submitted that the sentence 

imposed was disproportionate to the offence, so severe that no reasonable court would have 

imposed it, and induces a sense of shock. 

 

140. In the case of Bhekizwe Motsa v Rex Bhekizwe Motsa v Rex 37/2010 [2012] SZSC 6 (31 

May 2012), at paragraph 14, the Supreme Court held that: 

 

“The exercise of sentencing discretion must be a rational process in the sense that it must 

be based on the facts before the court and must show the purpose the sentence is meant to 

achieve. The court must be conscious and deliberate in its choice of punishment and the 

records of the court must show the legal reasoning behind the sentence.  The legal 

reasoning will reflect the application of particular principles and the result it is expected 

to achieve.  The choice of applicable principle and sentence will depend on the peculiar 

facts and needs of each case.  The choice will involve a consideration of the nature and 

circumstances of the crime, the interest of society and the personal circumstances of the 

accused other mitigating factors and often times a selection between or application of 

conflicting objectives or principles of punishment.” 

 

 

141. Although it is trite law that the trial court has the discretion to impose sentence, a court of 

appeal is entitled to vary the sentence imposed if the trial court was misdirected or if the 

sentence is grossly disproportionate.  

 

“It is trite that an appeal court will only interfere with the sentence imposed by the trial 

court where such sentence is vitiated by some irregularity or misdirection or, having 

regard to the circumstances, if it is disturbingly inappropriate.”112 

 

“This Court will not readily differ from the Court a quo in its assessment either of the 

factors to be had regard to or as to the value to be attached to them. Where, however, the 

dictates of justice are such as clearly to make it appear to this Court ought to have had 
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regard to certain factors and that it failed to do so, or that it ought to have assessed the 

value of these factors differently from what it did, then such action by the trial Court will 

be regarded as a misdirection on its part entitling this Court to consider the sentence 

afresh.”113 

 

 

142. This Court has on a number of occasions dealt with the test of whether there was a 

disproportionate sentence. See for example the cases of Mfundiswa Tembe v Rex (43/2012) 

[2013] SZSC 15 (31 May 2013), at paragraph 19; and Bhekizwe Motsa v Rex Bhekizwe Motsa 

v Rex 37/2010 [2012] SZSC 6 (31 May 2012). In both cases, the Supreme Court referred to the 

Lesotho case of Matsotoso v R (1962-1969) LLR 367 which held: 

 

“In cases for example where a court in passing sentence has exceeded its jurisdiction or 

imposed a sentence which was not legally permissible for a crime or been influenced by 

facts which were not appropriate for consideration in relation to the sentence, a court of 

appeal could have power to interfere. But where as here no such considerations enter into 

the matter it is not for a court of appeal to interfere with a sentence. Before so doing a 

court of appeal would have to be satisfied that a proper judicial discretion was not 

exercised by the court in passing sentence.”114 

 

143. In the Supreme Court case of Bhekizwe Motsa v Rex Bhekizwe Motsa v Rex 37/2010 [2012] 

SZSC 6 (31 May 2012), at paragraph 10, the Supreme Court held that:  

 

“Implicit in the contention that a sentence generates a sense of shock is that it is 

inappropriate or disproportional or unreasonable to an independent right thinking 

person.   In other words it offends an ordinary   person’s sense of reasonableness and 

proportionality in the light of the peculiar circumstances of the case.  A sentence that is 

strikingly inappropriate or disproportionate is beyond dispute unreasonable … The rule 
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against disproportionate sentence is constitutionally entrenched by S. 21 (6) of the 2005 

Constitution as part of the fundamental right to fair hearing.”   

 

144. In a similar matter115 in which contempt of court charges in respect of scandalising the 

court were brought against the Third Appellant, and the publisher of The Nation magazine, the 

Fourth Appellant in 2013, the accused were each initially sentenced to fines of E100 000 on 

both counts. However, on appeal, this Court varied the sentences and imposed fines of E30 000 

on the publisher, and a three month suspended prison sentence on the Third Appellant. 

 

145. In that case, the Supreme Court commented on the need to ensure the survival of The 

Nation magazine. 

 

“All lovers of freedom and democracy would want to see [The Nation] continue to comment 

vigorously upon matters of public interest and concern. But it must do so on the right side 

of the laws relating to scandalizing the court. The penalties which this court is obliged to 

award are designed to encourage all members of the press to enjoy their freedoms within 

the law. Hopefully it has struck the correct balance: consistent with what is fair and just to 

the appellants, and to the public in whose name these prosecutions were brought.”116 

 

 

146. In light of the sentence in Swaziland Independent Publishers (Pty) Ltd & The Editor of The 

Nation v R, the sentence of two years in prison without the option of a fine in the present matter 

is clearly disproportionate to the offence. 

 

147. Whilst the offence of contempt of court in respect of commentary on pending judicial 

proceedings is a distinct offence from scandalising the court, but they are both members of the 

same broad category of contempt of court offences. There should, therefore, be some 

                                                           
115 Swaziland Independent Publishers (Pty) Ltd & The Editor of The Nation v R [2014] SZSC 25 (30 May 2014). 
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consistency in the sentences imposed in respect of convictions on both offences as both have 

implications in deterring freedom of speech. 

 

 

148. The First Appellant further submits, at paragraph 10 of the Notice of Appeal, that the court 

a quo erred in law and in fact in taking into account the Appellant’s outbursts117 during the 

trial for purposes of sentencing given the tender of an apology by the Appellant118 and the 

acceptance of the apology tendered by the court.119 The court a quo held that the accused’s 

outburst were indicative of a lack of remorse. This is incorrect and fails to take into 

consideration the significant affront to the dignity of the First Appellant and the emotional 

strain on his person that had been attended to by the nature of the court processes up to that 

point.  

 

149. The sentences imposed in the present case are so inappropriate to the offence, that this 

Court should interfere with the trial court’s sentences and vary the sentences.  

 

CONCLUSION 

 

150. The prosecution had failed to prove the case beyond reasonable doubt, and the Appellants 

should therefore not have been convicted. 

 

151. In addition, the sentences that were imposed on the Appellants were so disproportionate to 

the offence that they induced a sense of shock, and should therefore be set aside. 

 

Signed by  

                                                           
117 See pages 38 to 39 (Vol 1) of the Court Record. 
118 See page 47 (Vol 1) of the Court Record. 
119 See page 48 (Vol 1) of the Court Record. 


