THE REPUBLIC OF MALAWI
IN THE HIGH COURT OF MALAWI
PRINCIPAL REGISTRY
CONSTITUTIONAL CAUSE NO.5 OF 2015
[Being Criminal Case No. 444 of 2015 at Blantyre Magistrates Court]

BETWEEN:

MAYESO GWANDA APPLICANT
-AND-

THE STATE RESPONDENT
PARALEGAL ADVISORY SERVICES INSTITUTE 1°"AMICUS CURIAE
LEGAL AID 2NPAMICUS CURIAE
CENTRE FOR HUMAN RIGHTS
EDUCATION, ADVICE AND ASSISTANCE 3R°AMICUS CURIAE

THE RESPONDENT’S SKELETAL ARGUMENTS

May it please Your Lordships!
1.0 BACKGROUND FACTS

1.1 The Applicant was chatged with the offence of being a rogue and
vagabond under Section 184(1)(c) of the Penal Code.

1.2 On 25% Match 2015, his trial was stayed pending the determination of
the constitutional petition that was lodged by the Applicant.

1.3 On 3™ June 2015 the Chief Justice certified this matter pursuant to
Section 9(3) of the Courts Act.
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2.0

3.0

4.0

5.0

1.4

1.5

It is the Applicant’s challenge that the offence of rogue and vagabond
as provided for under Section 184(1)(c) of the Penal Code is
unconstitutional as it allegedly infringes his tights under the
Constitution in itself and in its application.

The Respondent opposes the application on the grounds that the
issues pertaining to Section 184(1)(c) of the Penal Code ate to do
with the law enforcement officers and not the provision itself.

ISSUE

2.1

Whethet ot not Section 184(1)(c) of the Penal Code is
unconstitutional on the grounds that it infringes the rights provided
under Sections 19(1), 19(3), 19(6), 20(1), 21 and 39(1) of the
Constitution in itself and in its application.

THE LAW

The Offence of Rogue and Vagabond

41

The law being challenged for its constitutionality is Section 184(1)(c)
of the Penal Code whichprovides that:
“Every person found in or upon or neat any premises or in any
road ot highway or any place adjacent thereto or in any public
placeat such time and under such citcumstances as to lead to
the conclusion that such person is there for an illegal or
disordetly purpose, is deemed a rogue and vagabond.”

Invalidating an Act of Parliament

5.1

52

53

The Coutt has mandate under the Constitution to declare any law
invalid if it is inconsistent with the Constitution.

Section 5 of the Constitution provides that:
“Any act of Government or any law that is inconsistent with
the provisions of thisConstitution shall, to the extent of such
inconsistency, be invalid.”

Section 46(1) of the Constitution is in the following terms:
“Save in so fat as it may be authorized to do so by this
Constitution, the NationalAssembly ot any subordinate
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6.0

54

.

legislative authotity shall not make any law, and the executive
and the agencies of Government shall not take any action
which abolishes or abridges thefundamental rights and
freedoms conferred by this Chapter, and any law or action in
contravention thereof shall, to the extent of the contravention,
be invalid.”

Section 11 of the Constitution deals with interpretation of the
Constitution by the Courts and provides that:

“(1) Approptate principles of interpretation of this
Constitution shall be developed andemployed by the coutts to
reflect the unique character and supreme status of this
Constitution.

(2) In interpreting the provisions of this Constitution a coutt
of law shall— .

(a) promote the values which underlie an open and democtatic
society;

(b). take full account of the provisions of Chapter III and
Chapter IV; and

(c) where applicable, have regard to current norms of public
international law and comparableforeign case law.

(3) Whete a coutt of law declares an act of executive or a law
to be invalid, that coutt mayapply such interpretation of that
act or law as is consistent with this Constitution.

(4) Any law that ousts ot purpotts to oust the jurisdiction of
the coutts to entertain matterspertaining to this Constitution
shall be invalid.” :

The Constitutionality of Section 184(1)(c)

6.1

6.2

6.3

The Applicant is arguing that Section 184(1)(c) is a violation of the
fights provided under Sections 19(1), 19(3), 19(6), 20(1), 21 and 39(1)
of the Constitution and so ought to be declared unconstitutional and
therefore invalid.

In determining whether or not Section 184(1)(c) of the Penal Code is
inconsistent with the Constitution, the present arguments will first
look at whether it limits ot restricts the rights under the constitution
and secondly whether the said limitations are lawful under Section 44
of the Constitution.

Does Section 184(1)(c) limit the rights under Sections 19(1),
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19(3), 19(6), 20(1), 21 and 39(1) of the Constitution?

6.4 Section 19(1) of the Constitution provides that:
“The dignity of all persons shall be inviolable.”

6.4.1 The Appellant has argued that Section 184(1)(c) is a violation
of his right to dignity on the grounds that it allegedly “allows
the atrest and detention of persons in instances whete no
effort is made by the State to prove that the accused had an
illegal or disorderly purpose.”1

6.4.2 Itis the Respondent’s submission that this proposition is
incotrect as it is not Section 184(1)(c) that allows arrest and
detention in citcumstances where there is no evidence but
rather it is an issue to do with the officers that are mandated to
enforce the said provision and their lack of understanding.

6.4.3 This can be illustrated from the case of Kaipsya v. Republic 4
MLR 283 where the Coutt stated that an arrest/conviction of
the offence under Section 186(1)(c) requires evidence. The
Coutt in setting aside the appellant’s conviction and sentence
said as follows: A

“In my view, the words in s.184(4) of the Penal
Code — “Under such circumstances as to lead
to the conclusion that such person is there for
an illegal or disorderly purpose” mean that
such conclusion must be the only one
possible. In this case there was only some
suspicion regarding the accused’s presence at the
telephone box and the conclusion of the
magistrate that he was there for an illegal
purpose was not justified by the evidence.”

6.4.4 The lack of understanding and blatant distegard of the
elements of Section 186(1)(c) has not only been prevalent
amongst Police Officers but also Magistrates Coutts when
conducting trials involving that offence. Such concerns have
been raised numerous times by the High Coutt.

6.4.5 'The High Court has raised concerns that Magistrates Courts

1'Page 11 of the Applicant’s skeletal arguments at paragraph 4.13
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