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INTRODUCTION 

1. This is an appeal made in terms of section 17 of the Court of Appeal Act, 

10 of 1978 against the entire judgment of the Honourable Justices 

Monaphathi ACJ, Mahase J and Molete J under Case no 5/2010 in the High 

Court sitting as a Constitutional Court. 

2. We submit that it would be in the interests of justice for the Court to 

exercise its discretion to admit the Southern African Litigation Centre as 

amicus curiae because it endeavours to provide assistance to the Court that 

it would not otherwise enjoy.
1
   In this regard, we ensure that we do not 

repeat submissions already made by the other parties before the Court and, 

instead, raise matters that are not raised by the other parties. 

3. In addition to the issues dealt with in the heads of argument of the other 

parties before the Court, we submit that the appeal also turns on the proper 

interpretation and application of section 18(4)(c) of the Constitution of 

Lesotho (“the Constitution”)
2
 read with section 4(1) of the Constitution, in 

particular the internal limitations in section 4(1) of the Constitution.    

                                                 
1 See In re Certain Amici Curiae: Minister of Health and Others v Treatment 
Action Campaign and Others 2002 (10) BCLR 1023 (CC) paras 2-7. 
2 Adopted in 1993, and amended in 1996, 1997, 1998 and 2001. 
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4. This in turn raises two issues: 

4.1. First, whether section 18(4)(c) of the Constitution is subject to 

the internal limitation in section 4(1) of the Constitution – and 

we submit it is; and 

4.2. Secondly, whether the impugned provisions of section 10 of 

the Chieftainship Act, 22 of 1968 (“the Act”) is saved by 

section 18(4)(c) of the Constitution, when the latter section is 

read subject to the internal limitation in section 4(1) of the 

Constitution – and we submit it is not so saved.  

5. In addition to the above issues, we also address the discretion of the Court 

to call for and admit further evidence in relation to living customary law, in 

the event that the Court comes to the conclusion that the Appellant can only 

succeed if evidence of living customary law shows a development that 

accepts succession by first born daughters to chieftainship.  We submit that 

the Court has such discretion and it would be in the interests of justice to 

exercise it in the circumstances of an important case such as the present 

one. 

6. Our submissions follow the sequence set out in the “Table of Contents” 

above. 
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THE HIGH COURT APPLICATION 

7. In her application to the High Court, the Appellant brought a constitutional 

challenge against the provisions of section 10 of the Act to the extent that 

those provisions purport to disentitle her from succeeding to the principal 

chieftainship of Ha ‘Mamathe, Thupa Kubu and Jorotane, based solely on 

her being a female. 

8. In that application, the Appellant asserted her right to equality and equal 

protection of the law as contemplated in section 19 of the Constitution as 

well as her right not to be discriminated against on the basis of her sex as 

contemplated in sections 4 and 18 of the Constitution. 

9. The Appellant’s application in the High Court was predicated on two 

grounds: 

9.1. The first was that on a proper construction of section 10 of the 

Act, she is entitled to succeed to the office of the principal 

chief as the first child of her parents; and 

9.2. Secondly, that the provisions of section 10 of the Act are 

unconstitutional and inconsistent with sections 2, 4, 18 and 19 

of the Constitution to the extent that they bar her from 
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succeeding to the chieftainship on account of her being a 

female. 

10. The Respondents opposed the application on the grounds that: 

10.1. the application does not raise a constitutional issue; 

10.2. section 10 of the Act partially governs customary law and that 

succession to the chieftainship is also governed by living 

customary law; and 

10.3. section 18(4)(c) of the Constitution saves customary law and 

supports the exclusion of unmarried girls from succeeding to 

the chieftainship. 

11. This amicus curiae made the following submissions in the High Court: 

11.1. That section 18(4)(c) does not preclude a constitutional 

challenge against section 10 of the Act on the basis of section 

18(1) and (3); and that 

11.2. Section 18(4)(c) does not preclude a challenge against section 

10 of the Act on the basis of section 19 and/or section 4 read 

with section 20 of the Constitution. 
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12. In these submissions, we do not repeat the submissions made in the High 

Court.  In that regard, the amicus curiae wishes to align itself with the 

submissions made in paragraphs 63 to 80 of the Appellant’s heads of 

argument.  

13. The majority judgment of the High Court rests on two pillars.  

13.1. The first is that there is no conflict between the customary law 

of succession as codified in section 10 of the Act and the 

Constitution.  

13.2. The second is that the Appellant is not discriminated against 

on the basis of her sex, but that even if she was, the 

discrimination is justifiable under the Constitution. 

14. On this interpretation, the High Court found that section 18(4)(c) of the 

Constitution protects customary law rights and does not violate the 

constitutional provisions to the extent that section 10 of the Act may be 

declared unconstitutional. 

15. There are two important facts to note from the minority judgment of 

Mahase J, which the amicus curiae strongly aligns itself with, which are the 

following: 
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15.1. That when interpreted literally, the provisions of section 10 of 

the Act are discriminatory not only against the Appellant but 

also against all other unmarried women or girls in her 

position; and 

15.2. That these provisions further discriminate against the 

appellant as compared to women or ladies married into the 

family of the chief but are not born into those families, who 

become regents, acting chiefs and principal chiefs. 

16. It is the extent of this discrimination that we submit is not justified under 

the internal limitation specifically provided for in section 4(1) of the 

Constitution.  

RELEVANT CONSTITUTIONAL PROVISIONS  

17. Section 2 of the Constitution establishes its supremacy.  It states that the 

Constitution is the supreme law of Lesotho and if any other law is 

inconsistent with it, that other law shall, to the extent of the inconsistency, 

be void.  

18. It is trite that where an inconsistency between the impugned Act and the 

Constitution is established, the Court must declare such Act invalid to the 
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extent of the inconsistency in order to vindicate the supremacy of the 

Constitution. 

19. Section 4(1) of the Constitution reads as follows: 

“4. (1) whereas every person in Lesotho is entitled, whether 

his race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other 

status to fundamental human rights and freedoms, that is to 

say, to each of the following – 

(a) … 

(b) … 

… 

   (n) freedom from discrimination; 

   … 

the provisions of this Chapter shall have effect for the purpose of 

affording protection to those rights and freedoms, subject to such 

limitations of that protection as are contained in those provisions, 

being limitations designed to ensure that the enjoyment of the said 
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rights and freedoms by any other person does not prejudice the rights 

and freedoms of others or the public interest.”  (Emphasis added) 

20. Section 18(4)(c) of the Constitution reads as follows: 

(4) Subsection (1) shall not apply to any law to the extent that the 

law makes provision – 

(a) …; or 

(b) …; or 

(c) for the application of the customary law of Lesotho with respect 

to any matter in the case of persons who, under that law, are 

subject to that law 

…” 

 

21. Section 19 of the Constitution provides that “Every person shall be entitled 

to equality before the law and to the equal protection of the law”. 
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IS SECTION 18(4)(C) SUBJECT TO SECTION 4(1) OF THE 

CONSTITUTION? 

22. We begin by analyzing the proper interpretation and application of sections 

4 and 18 of the Constitution, and then make submissions with regard to the 

impact of this interpretation to the constitutional validity of the impugned 

provisions of section 10 of the Act.  

23. Section 4 of the Constitution is an umbrella provision that broadly outlines 

the rights and limitations of the rights provided for under sections 5 to 20 of 

the Constitution.  

24. Section 4 of the Constitution confers on every person in Lesotho, including 

the Appellant, the right to equal protection of the law, irrespective of sex or 

race, amongst other things. Sections 5 to 20 of the Constitution provide 

detailed protections of the rights and limitations provided for in section 4 of 

the Constitution. 

25. In the Constitution of Botswana, provisions similar to those of section 4 of 

the Constitution are contained in section 3 of that Constitution (of 

Botswana).  The Court of Appeal in Botswana has had to grapple with the 

relationship between section 3 of the Constitution of Botswana and the 

detailed provisions regarding rights and limitations, which are similar to 
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sections 5 to 20 of the Constitution (of Lesotho).  The Appeal Court of 

Botswana construed that relationship as follows in Attorney General v 

Dow,
3
 which we submit should be followed by this Court: 

“…section 3 … is the key or umbrella provision in Chapter II under 

which all rights and freedoms protected under that Chapter must be 

subsumed.  Under the section, every person is entitled to the stated 

fundamental rights and freedoms.  Those rights and freedoms are 

subject to limitations only on two grounds, that is to say, in the first 

place “limitations designed to ensure that the enjoyment of the said 

rights and freedoms by any individual does not prejudice the rights 

and freedoms of others”, and secondly on the grounds of “public 

interest”.  Those limitations are provided in the provisions of 

Chapter II itself, which is constituted by sections 3 (but effectively, 

section 4) to 19, of the Constitution. 

… the rest of the provisions of Chapter II … have to be read in 

conjunction with section 3.  They must be construed as expanding on 

or placing limitations on section 3, and be construed within the 

context of that section.  As pointed out before, the wording of section 

3 itself shows clearly that whatever exposition, elaboration or 

                                                 
3  1992 BLR 119 at page 133 F-G. 
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limitation is found in sections 4 to 19, must be exposition, 

elaboration or limitation of the basic fundamental rights and 

freedoms conferred by section 3.  Section 3 encapsulates the sum 

total of the individual’s rights and freedoms under the Constitution 

in general terms, which may be expanded upon in the expository, 

elaborating and limiting sections ensuing in the Chapter.” 

(Emphasis added) 

 

26. Section 18 of the Constitution guarantees the right to freedom 

discrimination and provides a list of exceptions to this right under section 

18(4). These include matters relating to death, devolution of property upon 

death, adoption, marriage, and matters of customary law, and so forth. 

27. The Courts are required to adopt a generous and purposive interpretation of 

the rights protected in the Constitution, which approach is aimed at 

realizing the full measure of the protection guaranteed in the Constitution.
4
 

It has been held by the High Court sitting as a Constitutional Court in 

                                                 
4  Sechele v Public Officers’ Defined Contribution Pension Fund and Others, C of A (Civ) 

No. 43
B
/10 para 12; Ts’epe v The Independent Electoral Commission and Others (2005) 

AHRLR 136 (LesCA 2005) para 15. 
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Matsaseng Ralekoala v Minister of Justice and Human Rights and Others
5
 

that: 

“…The interpretation of the Bill of Rights entails a broadly 

purposive or teleological approach, involving the recognition and 

application of constitutional values and not a search for the literal 

meaning of statutes. There is however a limit to the purposive 

approach and that is that respect must be paid to the language used 

by the drafters of the constitution. Its provisions should be construed 

purely on the basis of a notional conception of what must have been 

intended. The court must therefore apply a purposive and generous 

approach with due regard to the linguistic context. Constitutional 

interpretation cannot take place in a vacuum, due regard must be 

given to the historical and social context which gave rise to the 

inclusion of a particular right in the constitution. In doing so the 

court must accept that Parliament was aware of the social and 

historical context in which it makes its intentions known.” 

28. We submit that in giving due regard to the scheme and text of section 4(1) 

of the Constitution, this Court must accept that it was intended that the 

rights in section 4 are subject to the limitations in section 4(1), which are 

                                                 
5  CC 03/11 at para 51. 
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intended to ensure that “the enjoyment of the said rights and freedoms does 

not prejudice the rights and freedoms of others or the public interest.”  

This places an important limitation on any limitations to rights that are 

contained in sections 5 to 20 of the Constitution, including the limitation in 

section 18(4)(c) of the Constitution. 

29. In other words, any limitation of rights, such as that contained in the 

impugned provisions of section 10 of the Act, must meet the internal 

limitation in section 4(1) of the Constitution, before such a limitation can be 

said to be saved by section 18(4)(c).  This is because section 18(4)(c) of the 

Constitution is itself subject to section 4(1) of the Constitution. 

30. Thus, the impugned provisions of section 10 of the Act cannot pass 

constitutional master unless they are shown to constitute a limitation 

“designed to ensure that the enjoyment of the said rights and freedoms [in 

section 4(1)] by any other person does not prejudice the rights and 

freedoms of others or the public interest”. 

31. We submit below that section 10 of the Act fails to meet the internal 

limitation in section 4(1) of the Constitution. 

32. A similar approach to that which we submit the Court should follow was 

recently adopted by the Court of Appeal in Botswana in the case of 
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Ramantele v Mmusi and Others,
6
 in which Lesetedi JA sets out the proper 

approach as follows (as regards the equivalent sections 3 and 15(4) of the 

Constitution of Botswana): 

“…that constitutional derogations from fundamental rights, like 

penal statues are ordinarily to be given a strict and narrow 

approach rather than a broad and generous construction … Where 

there is a derogation, the court must give it a strict and narrow 

interpretation and test whether such discrimination is justifiable 

having regard to the exception contained in section 3 of the 

Constitution. It is only when the Court is satisfied that a 

discrimination passed that test that the Court can find that the 

derogation is constitutionally permissible. 

I therefore agree with the respondents that the derogations 

contained in section 15(4) of the constitution are not unchecked. 

They must be rational and justifiable either as being intended to 

ensure the rights and freedoms of any individual do not prejudice the 

rights and freedoms of others or as being in the public interest.” 

(Emphasis added) 

                                                 
6  CAC GB 104/12 at paras 69 to 72. 
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33. Section 3 of the Constitution of Botswana is the same as section 4 of the 

Constitution of Lesotho in its provisions on the limitations contained in 

Chapter II.  Similarly, section 15 of the Constitution of Botswana has 

similar provisions as section 18 of the Constitution of Lesotho. 

34. We therefore submit that the proper conclusion is that the limitations under 

section 18(4)(c) of the Constitution should be interpreted subject to the 

internal limitations in section 4(1) of the Constitution, namely, that the 

limitation must not prejudice the rights and freedoms of others and must be 

in the public interest. 

35. Where, as here, the contention of the Respondents is that section 10 of the 

Act is saved by section 18(4)(c) of the Constitution, it must be shown that 

section 10 in turn meets the internal limitations of section 4(1) of the 

Constitution, as section 18(4)(c) of the Constitution is subject to those 

limitations. 

36. We submit that section 10 of the Act does not meet the internal limitations 

in section 4(1) of the Constitution and is therefore not saved by section 

18(4)(c) of the Constitution.  As we submit below, the impugned provisions 

of section 10 do not serve any legitimate governmental objective; constitute 

naked preference; and cannot be said to be in the public interest, nor 
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designed to ensure that the exercise of rights guaranteed by section 4 of the 

Constitution does not prejudice others’ exercise of their rights. 

37. The impugned provisions of section 10 of the Act should be declared 

invalid. 

 

IS THE LIMITATION IN SECTION 10 OF THE ACT JUSTIFIABLE 

UNDER THE CONSTITUTION OR SAVED? 

 

38. Section 10(1) and (2) of the Act permits succession to chieftainship by only 

first-born sons. The effect of this is that these subsections preclude 

succession by first-born daughters of a chief. 

39. We submit that the exclusion of first-born daughters or children in section 

10 of the Act from succession to the chieftainship on the basis of their sex 

and status as unmarried is a discrimination based on their sex and status. 

40. In this regard we express the same views as those expressed by Mahase J in 

her judgment in the High Court. We submit that section 10 is 

unconstitutional in that: 
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40.1. It promotes a naked preference that favours succession to 

chieftainship according to the male line; 

40.2. The section precludes the Appellant, as a first-born daughter, 

whether or not unmarried, from succeeding to the 

chieftainship; 

40.3. It further discriminates against the Appellant in that 

commoners married into the chief’s family who are not 

related to the chief by blood do succeed to chieftainship; and 

40.4. Section 10(4) of the Act permits wives to become regents, 

acting chiefs and principal chiefs but does not permit her as an 

unmarried first born daughter to succeed. 

41. The resultant discrimination and limitation of the rights of the Appellant, 

based purely on her sex and status as an unmarried woman is arbitrary and 

irrational.  It does not serve a legitimate governmental purpose. 

42. The requirement of a legitimate governmental purpose requires proof of a 

public good that is advanced by the impugned provisions of section 10 of 

the Act.  There is none.
7
  There can be no such public good when regard is 

                                                 
7 We rely on similar authorities as those cited in the Appellant’s heads of 
argument, which we do not repeat. 
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had to the fact that other females are permitted to succeed to chieftainship, 

who are not even related to the chief by blood.  There is then no rational 

basis upon which even unmarried first-born daughters may not succeed to 

chieftainship.  The broad and absolute bar against them constitutes a naked 

preference, which conflicts with the values of equality and dignity under 

the Constitution. 

43. Given the fact that women other than unmarried women are permitted to 

succeed to the chieftainship as either, regents, acting chiefs or principal 

chiefs in their own right, there can be no valid basis for concluding that 

succession by a first-born unmarried daughter will prejudice the rights and 

freedoms of others or will be contrary to the public interest.  The contrary is 

true. 

44. If by practice and through the development and evolution of living 

customary law, married women in Lesotho, who are commoners can now 

succeed to chieftainship, the living customary law should be developed to 

allow the Appellant to succeed to the chieftainship of Ha “Mamathe, 

Thupa-Kubu and Jorotane. 

45. Assessed objectively and taking into consideration the facts of this case, the 

discrimination of the Appellant is unreasonable and unjustifiable in a 
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democratic society. When scrutinized under section 19 of the Constitution, 

the discrimination does not serve a legitimate governmental purpose.
8
 

46. There is no basis upon which it can be said that disallowing her is necessary 

in order not to prejudice the rights of others, or in the public interest. 

  

                                                 
8
  See Attorney General of Lesotho v Mopa C of A (CIV) 3/2002 at page 18. 



 page 22 

SHOULD THE COURT CALL FOR FURTHER EVIDENCE? 

47. In their heads of argument before this Court, the Fourth and Seventh 

Respondents for the first time raise the issue that the Appellant has never 

led evidence to show that there has been a change in the customary law of 

Lesotho regarding succession, which demonstrates that the community has 

moved away from male primogeniture in matters of succession to 

chieftainship.
9
 

48. The Fourth and Seventh Respondents further contend that if the Appellant 

had brought evidence that customary law had evolved to recognise 

succession by unmarried daughters, then section 18(4)(c) would not be an 

obstacle to her claiming relief in terms of section 18 of the Constitution.
10

 

49. This is a significant and far-reaching concession. 

50. It is correct that the Appellant did not lead evidence regarding the 

development of customary law in Lesotho that recognises succession by 

unmarried first-born daughters. We submit that it was unnecessary to lead 

such evidence and that it was enough for her to show that the current living 

customary law in Lesotho permits women to succeed to chieftainship in 

                                                 
9
  Fourth and Seventh Respondents Heads of Argument at para 2.12. 

10  Fourth and Seventh Respondents Heads of Argument at para 2.14. 
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their own right. Such custom is to a large extent codified in section 10(4) of 

the Act. 

51. We submit, however, that if indeed the matter were to turn on the status of 

living customary law of Lesotho, it would be pre-eminently in the interest 

of justice for the Court to call for and admit further evidence to be 

presented on this aspect. The Court may refer the matter to the High Court 

to obtain the evidence or may call for further evidence in the form of 

affidavits from the parties before Court. The Constitutional Court of South 

Africa recently adopted this approach in Mayelane v Ngwenyama and 

another (Womens’ Legal Centre Trust and others as amici curiae)
11

. 

52. In the Mayelane case, both the High Court and the Supreme Court of 

Appeal failed to consider whether the consent of the first wife was required 

under the Tsonga custom for the validity of her husband’s subsequent 

customary marriages. The Courts determined the matter based solely on the 

interpretation of section 7(6) of the Recognition of Customary Marriages 

Act, 120 of 1998 (“the Recognition Act”).  

53. The Constitutional Court concluded that the Recognition Act is premised 

on a customary marriage that is in accordance with the dignity and equality 

                                                 
11  2013 (8) BCLR 908 (CC). 



 page 24 

demands of the Constitution and that the Tsonga custom must be developed 

to the extent that it does not yet do so, to include a requirement that the 

consent of the first wife is necessary for the validity of a subsequent 

customary marriage. The Court asked the parties to file additional affidavits 

on the question of whether the Tsonga custom requires the consent of the 

first wife for the validity of her husband’s further customary marriages. 

54. We submit that this Honourable Court, given the importance of the question 

that it needs to determine and the fact that the Act is subject to the dignity 

and equality demands of the Constitution, it should adopt the same 

approach as the Constitutional Court of South Africa, especially if it were 

inclined to not find in favour of the Appellant on the basis solely of the lack 

of evidence of living customary as contended by the Fourth and Seventh 

Respondents.  

55. In terms of Rule 10(1)(c) of the Court of Appeal Rules, this Honourable 

Court has the power, subject to the provisions of sections 10, 11 and 12 of 

the Court of Appeal Act, 10 of 1978, to: 

“order evidence of any witness to be heard whether or not such 

witness gave evidence at the trial.” 
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56. We submit that this Court has a discretion either to refer this matter back to 

the High Court to obtain the necessary evidence or to call for further 

evidence to be placed before the Court as was done in the Mayelane case. 

57. We submit that it will be in line with the Constitution to develop the 

customary law of Lesotho with judicial interpretation that is forward-

looking and does not lead to absurdity. Further, that it is vital for this 

purpose that the customary law of succession to chieftainship be developed, 

to the extent that it does not yet do so, to recognise succession by unmarried 

first-born daughters in the same position as the Appellant in this matter. 

CONCLUSION  

58. We submit in conclusion for the reasons advanced above that the 

appropriate order would be that: 

58.1.  the Appellant’s appeal is upheld; 

58.2. Parliament is ordered to pass appropriate legislation in order 

to remove the cause of the constitutional invalidity in section 

10 of the Act. 

NH MAENETJE SC 

H RAJAH 
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