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Brief Facts
• The Petitioner was born with both male and

female genitalia. The option of corrective surgery
was not pursued as the Petitioner’s parents could
not afford the costs. The petitioner was given a
male name by his parents. Due to his ambiguous
gender the petitioner was unable to secure a birth
certificate, identification documents, or any travel
documents. The petitioner dropped out of school
at Class 3. He later attempted to marry but could
not live with the wife, nor could his attempted
marriage be given legal recognition. The petitioner
became secluded and ended up in conflict with
the law, being charged with an offence of robbery
with violence.



• While the Petitioner was in prison remand,
awaiting the determination of his case, he was
subjected to the usual statutory search at the
prisons. It was realized during the search that he
had both male and female genital organs. Prison
officers being in a dilemma as to whether to
remand the Petitioner in a female cell or male
cell, referred the matter to the a Magistrate’s
Court. The Court ordered that the Petitioner be
taken to hospital for verification of his gender.
The doctor’s report confirmed that the petitioner
had ambiguous genitalia. An order was therefore
made for the Petitioner to be remanded at a
police station during the pendency of his trial



• The Petitioner was subsequently tried, convicted and
sentenced to death for robbery with violence. The
Petitioner was committed to a Maximum Prison for
male death row convicts. He was again examined by
Prison Medical Officers who confirmed that he was an
intersex. Contrary to The Prisons Act, the Petitioner was
made to share cells, beddings and sanitary facilities with
male inmates, and was exposed to constant abuse,
mockery, ridicule and inhuman treatment. He was also
sexually molested by curious male inmates. The
Petitioner claimed that his dignity as a human being and
his fundamental rights against inhuman treatment,
discrimination on grounds of sex, and rights to freedom
of association, freedom of movement, right to fair
hearing and protection under the law were violated. He
therefore filed this petition seeking appropriate redress.



Challenges: 
Accommodation

• The Maximum Prison had male only facilities,
which were not appropriate to cater for intersex
persons. The High Court had made an order that
the Petitioner be accorded exclusive
accommodation, but the prison had failed to
comply with the said orders. Consequently, the
Petitioner continued to suffer sexual harassment.
In particular the petitioner had reported that on
two occasions he was asked to strip and spread his
legs causing inmates to mock and laugh at the
Petitioner.



• The State argued that the fact that there were 
only male or female prisons in the country 
does not in any way violate the rights of the 
Petitioner as an intersex person, as a case 
involving an intersex person such as the 
Petitioner, can be dealt with administratively, 
and was therefore not a matter for the courts.



Legal Recognition

• It was argued that as an intersex person, the Petitioner
has no legal recognition before the law. There was no
reference to intersex in Kenyan Law. This is evident in
the Births and Deaths Registration Act, Cap 149 Laws of
Kenya which makes no mention or reference to
intersex. As a result of such omission, the Petitioner
(and others like him), are not treated equally before
the law. An issue was taken with Section 7 of the Births
and Deaths Registration Act, which requires every birth
to be registered and “prescribed particulars” to be
maintained, and Section 2 of the same Act which
defines “prescribed particulars” to mean:



• “(a) as to any birth, the name, sex, date and place of 
birth, and the names, residence, occupation 
and nationality of the parents; 

• It was pointed out that in line with the above definition,
the forms provided in the schedule in the Births and
Deaths Registration Act, made provision for only two
checkboxes for “male” or “female”. Since the particulars
in the forms are the ones that facilitate the issuance of
a Birth Certificate, an Applicant must fill either box.
Leaving both boxes blank, would result in an Applicant
not being issued with the Birth Certificate, a document
which is viewed by the Petitioner as a very crucial
document for his identity. In this regard it was pointed
out that Section 30 of The Prisons Act (Cap. 90) only
recognizes prisoners of male and female gender.



• It was noted that The Prisons Act Cap 90 of the 
Laws of Kenya does not make provision for 
intersex persons. Although the High Court had 
made an order for separate accommodation 
of the Petitioner, he was unable to enjoy the 
benefit of the separation order, since the he 
was at all times during his incarceration been 
detained in male cells. 



Solitary Confinement

• The Petitioner argued that the solitary
confinement had such a negative
psychological impact on the Petitioner that
the he felt as if he does not matter to anyone
anymore and had even contemplated suicide.

• It was argued that the Petitioner’s solitary
confinement is a violation of his rights under
Article 2(3) of the International Covenant on
Civil and Political Rights.



• The Petitioner put reliance on the US case of 
Dimarco –vs- Wyoming Department of 
Corrections 2004 WL 307421. In that case a 
District Judge Clarence A. Brimmer ruled that 
state officials violated the 14th  Amendment 
due process rights of an intersex Miki Ann 
Dimarco when she was confined for 14 
months in the security wing of the prison, 
totally segregated from the general population 
of inmates after it was discovered that she 
had male organs. 



• However, the United States Court of Appeal, Tenth
Circuit, reversed the District Court’s finding that
Dimarco’s rights were violated as a result of her
solitary confinement. The Court of Appeal held inter
alia that Wyoming provided adequate procedural
protection to justify its placement decision and that
the initial placement decision was appropriate given
Dimarco’s unique background. Dimarco’s confinement
was necessary due to the legitimate reason of
potential and substantial risk of serious harm either to
the female inmates or to Dimarco. Therefore, the
Court of Appeal concluded Dimarco did not have a
protected liberty interest that Wyoming violated.
Likewise, in this case, the High Court was of the view
that the petitioner’s confinement in separate
accommodation was necessary for the
petitioner’s own good.



• The Court observed that the Petitioner was 
remanded in solitary custody at Police Station 
pursuant to a court order. The order was made 
taking into account the petitioner’s intersex 
status, and the fact that there was nowhere 
appropriate to remand the petitioner during 
the pendency of the criminal trial.



Gender specific health-care  needs
• In another case of Mike*54

PR.NO.NYR/357/010/LS who is serving a sentence
in Nyeri (male) Prison demonstrates another
challenge facing intersex in prisons. The prisoner
was 17 years old and was born intersex to a single
mother who died when she was seven and she
was raised by her grandmother. She was raised as
a girl, was never taken to school and at the time
of the arrest was working as a house help. She
was charged with malicious damage of her
employer's property. The employer forced her to
wear male clothes when the police came to
arrest her.



• At the male prison, she started experiencing
menses, which came regularly after every 28
days and took duration of 3 days. The prison
could not supply her with sanitary towels since
she was in a male prison. The prison
authorities tried to help by taking her to
hospital. Physical assessment at the Provincial
General Hospital identified both female and
male features. An X-ray revealed a prostate’.
Neither the Prisoner nor the prison could
afford the ‘karyotyping’ tests.



Lack of Information on Intersex.

• Perhaps only two of the advocates in this case had ever 
met and spoken with an intersex person.  Intersex 
persons have been treated as freaks: 

•

• ‘Nobody warned me that I was having a case of an 
intersex person. There were no similar cases to 
which I could turn to for guidance on how to deal 
with Muasya - although there have been other 
similar cases but due to lack of information, they 
have been treated as freaks...I now realize that at 
the point of plea I ought to have referred the case 
to the Constitutional Court at the point where the 
police and prisons did not know what to do with 
him’ (  the Magistrate who handled the trial case). 



• Even the Judges in this did not have any local 
cases to turn to for guidance: 

• ‘It’s a rare and peculiar condition … 
Mwasya’s was my first time for me to see 
such a case. There was no local law, no local 
case. We had to refer to the Constitution 
and our African tradition. Our laws are very 
specific. They provide for male and female,
(High Court Judge). 



Identification Challenges

• The identities of intersex persons have to be
concealed from the point of arrest, throughout
the trial process. In this case the Judges did
not see or hear the Petitioner. An application
was made for the Petitioner to appear in court
while his constitutional petition was going on
but it was rejected on grounds that his
appearance in court would have caused an
unnecessary attention and only serve to
sensationalize the matter.



• The court procedures perpetuate the stigma attached to
intersex. Firstly, the Petitioner was referred to by initials RM.
The effect of the use of initials or letters to represent
petitioners, though intended to ‘protect’ their identity, may
also be counterproductive because it removes the human
face of the intersex person from the case, denying them the
visibility they need, giving it to the lawyers and their
organisations.

• Secondly, no hearing is actually conducted. The matter is
dealt with by way of submissions by the advocates so the
possibility of the Judge actually getting to listen to the
intersex person is minimal. There must be intersex persons
out there who are ready to tell their story and lift this veil
of stigma from intersex persons, otherwise the courts, the
seats of justice and court users will continue to be willing
participants in the marginalization of intersex persons.



Searches

• The Petitioner was stripped naked by both
male and female officers at the police station
in full glare of the public and the media
following his arrest and before being placed in
the cells. The police officers touched the
breasts, pulled the hair, beat him and teased
him with a view of humiliating him in public
and in order to compel him to cooperate with
them. There are no specific provisions in the
law on searches.


