Some seven months ago on 6th January 2009 three judges of the Constitutional Court in Blantyre sat to hear arguments in the case of Evance Moyo vs. The Republic. Evance was 16 years old when he was arrested in 1997. Some five years later in 2002 he was found guilty at trial; because he was a not an adult at the time when the crime was committed he was tried as juvenile. 
As is true in many countries the sentencing of juveniles is treated differently from the sentencing of adults. This is reflected in Malawian Law in the Children and Persons Act and in the International legal standards that Malawi is a signed up to, such as the Covenant on the Rights of the Child.  The primary reason for the different approach to sentencing is that juveniles who commit crimes have the capacity to change and to reform their character to a far greater extent than do adults who commit crimes. This difference in sentencing also recognises that juveniles are particularly vulnerable to the stress and strains of a long period of incarceration.
Unfortunately for Evance when Juveniles are sentenced for homicide in Malawi that they must be sentenced ‘at the pleasure of the President.’ (See S11 (1) of the Children and Young Persons Act) If Evance had been sentenced as an adult the sentencing Judge would have been able to tell him exactly how long his sentence should be (the judge at his trial in 2002 actually remarked that he would have liked to release Evance there and then because of the time he had already spent in Chichiri prison awaiting trial.) This means that when Evance was sentenced the judge could not set down a specific length of time that he would face in prison (such sentence are called ‘indeterminate.’) He could only be released when the president sees fit to do so. 
What has made matter worse for Evance is that, not only was the judge unable to release him as he saw fit but the process that should have been followed after he was sentenced was not properly followed. Evance should have been sent to an approved school where a ‘board of visitors’ would have assessed his progress and rehabilitation and could then have made an informed decision about when he should be released. Instead, after his trial in 2002, Evance was sent straight to Chichiri prison where he was detained alongside adult prisoners and where he has remained ever since. Both Malawian and International law recognises that juveniles should not be incarcerated with adult prisoners
Mr Mandala Mambulasa represented Evance at the court case in January 2009 he argued forcefully in court that.
1. By sending Evance to Chichiri Prison from 1997 to December 2002 that Section 42 (2) (g) (iii) of the Republican Constitution which states that ‘if that person is a child (he has a right to) to treatment consistent with the special needs of children’
2. By imprisoning Evance for  nearly 11 years the State violated Section 42 (2) (g) (ii) of the Republican Constitution which state that children should ‘be imprisoned only as a last resort and for the shortest period of time’
3. If the State has breached the constitution that Evance should be given compensation.
There were also wider issues of constitutional importance in the case which were addressed by the Blantyre based N.G.O CHREAA (Centre for Human Rights, Education Advice and Assistance.) CHREAA is a non-profit non-governmental organization that has been in existence from the year 2000, it is dedicated to promoting and protecting human rights. CHREAA argued in court that it is unconstitutional for the president to sentence juveniles ‘at his pleasure.’ Mrs Violet Jumbe (on behalf of CHREAA) put forward two strong arguments that;
1. The power of the President to sentence juveniles specifically breaches S42(2)(f)(i) of the Malawian Constitution which states that everyone has the right ‘to a public trial before an independent and impartial court of law’ – it is accepted that the sentencing is part of the trial; therefore a trial cannot be independent if it is the president that makes the sentence and not the judge.
2. Malawi operates a system of government where the three braches of government; executive (government,) legislative (parliament) and the judiciary (courts) should be free from interference from each other (this is referred to as ‘Separation of Powers.’) This separation of powers as practiced in Malawi (and enshrined in the Malawian Constitution see S7 – 9) is replicated throughout the world in countries such as U.S.A, India, Australia and various African countries such as South Africa and Uganda. It means that the president (as a government / executive official) should not be allowed a power to interfere in the workings of a court (judiciary.) Given that the President has, in the case of juveniles, the power to pass sentence there is clearly interference which is contrary to the constitution. The case of Evance highlights the difficulties that can arise when the separation of powers is not respected; since 2002 he has remained in prison without knowing how long he is to be held there.
Since the court hearing in January 2009 some 7 months ago Evance has become seriously ill with TB, he has been admitted to Queens Elizabeth Central Hospital and is now on the road to recovery; unfortunately his continued detention in Chichiri means that he faces a longer period of recuperation than if he were able to rest and recuperate in his family home. 
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