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IN-THE HIGH CdURT FOR ZAMBIA - 2009/HL/86 |
IN THE LIVINGSTONE HIGH COURT

(Civil J urlsdlctmn)

BETWEEN:

IN THE MATTER OF: An appllcatlon under Art]cles 11,13, 15,17, 21,
23,28(1), 110(1), 111 and 112 c), (d), (e), (f) & (_})

c of the Constltutlon of Zambia

AND-

IN THE MATTER OF: Rule 2 of the Protection of Fundamenta] nghts
Rules and Regulatlons of 1969

IN THE MATTER OF: A PETITION ‘

BETWEEN: e
* A 2 s '
STANLEY KINGAIPE / i e 1°T PETITIONER
CHARLES CHOOKOLJE Y 40 i - 2" PETITIONER
¥ ’ W.W"
’ AND ,;'::"“'t"”w
RESPONDENT '

THE ATTORN EYnGENERAL

h Before the Honourable Mrs. Justlce EN.C Muyovwe in Open Court on the B
27" day of May, 2010 at 0900 hours. o

- For the petitioners: Mr. P. Mulenga, Legal-Re‘sourcesChambers
Forthe respondent: Cok M. Phiri, Senior State Advocate, Lt.. Col. J. Makanta,
_Legal Counsel (ZAF) and Mrs. N.NM: Mumba, State Advecate

v " JUDGMENT -

Cases referred to:

Castell vs. De Greef (1994) (4) 5A 408
Lewanika vs. Frederick Chiluba (1998) Z.R. 79
Diau vs. Botswana Building Society (2003) 2 BLR 409
" C vs. Minister of Correctional Services.(1996) (4) SA292 -
Al

T



Byrne vs. Kanweka (1967) Z.R. 82

Sata vs. The Post Newspapers (1995) Z.R.

Airedale NHS Trust vs. Bland (1993) 1 AlE R 821 -
"Chester vs. Afshar (2004) 4 ADE R 587 - .

Auckland Area Health Board vs. A.G (1993) 1'NZLR 235

10 00 oL

10 Re A (children) (conjoined twins: surgical separation (2000) 4 ANE R 961)‘ e

11. Mary Patricia Soko vs.. The Attorney—General (1988/89) Z.R. 58

' Leglslatron referred to: -

The Constitution of Zambia .

The African Charter on Human and People’s Rights

The International Covenant on Civil and Political: nghts

The Universal Declaration of Human Rights ‘
Regulation, 9(3) of the Defence Force (Regular Force) (Enllstment and’
-Servxce) Regulatlons Cap 106

R

. On the 22™ November 2007 the petitioners filed their petition in which they

are praying for the follovx;ing_ reliefs:

- (a) That it may be determmed and declared that the Respondent S i

decision to subject them to mandatory and compulsory medical test-
and' examination: including HIV/AIDS without ‘their - express and/or.f
informed consent as well as pre and post counselmg ' :

q) o Is ultravires Amcle 11 of the Constitution of Zambia T
i#) Is a violation of the Petitioners’ right to personal liberty -~

guaranteed to them under Article 13 of the Constitution of

. Zambia
iiiy Violated the Petitioners’ rlght to protectlon from mhuman and

degradmg treatment guaranteed under Article 15 of the', ! u_/‘ '

_* Constitution of Zambia
iv) - Was a violation of the Petitiotiers’ rlght to. prwacy gua:ranteed :
. under Article 17 of the Constitution of Zambla . >
v)  Constituted-a violation of their right to adequate medical and-i —

health facﬂmes and to equal and adequate edueatlonal_';, k

opportunities in all fields and at all levels as provided for under B
Article 112 (d) and (e)-of the Constitution of Zambia . el E
(b)'That it may be determined aﬂd deorared that the Respondeqt S

J2.



_decision to: discharge and/or exclude the- Petitioners on account of
~ their HIV/AIDS on medical ground premised on Regulation 9 (3) of
the Defence Force' (Regular Force) * (Enlistment and - ‘Service
Regulations Third- Schedule Serial No. (xvi) was and i is. ultravires the:
Constitution of Zambia, the ‘Universal Declaration of Human Rights;, . -
the' African Charter on Human and Peoples’ Rights. and. the -
International Covenant on Civil and Political Rights in that;:-

i} itviolates the fundamental rights and freedom guaranteed under - o

~ Article 11 of the Constitution of Zambia :

ii) it is a violation of the Petitioners’ right to freely. associate =
guaranteed under Article-21 of the Constitution of Zambia ‘

ili) - it is discrimihatory and a violation of their rights to protection. .

+ from discrimination on -account. of their “HIV/AIDS status

guaranteed under Article 23 of the Constitution of Zambia -

iv)" it constituted a v101at10_n of their rlght to secure and adequate o
‘means of livelihood and opportunity to obtain employment =

recognized under Artlcle 112 (c) of the Constitution of Zambia

- .v) it violated their rlght as disadvantaged persons to-social benefits

and -amenities as are ‘suitable to theu‘ needs and are. Just and
: equitable e
(c) That the Honourable Court may determme and declare ‘that the -

+

decision. of the .Zambia Air Force Commander was and is contrary to - -
_ the 'spirit and intent. of the stated Government Policy and Guidelines ;
" on HIV/AIDS in so far as it relates to the treatment, attitude and. -

accommodation. of servicemen who have been dlagnosed w1ththe-,
virus that causes AIDS -
(d)That the Honourable Coutt: may: determme and decla1e that the,
 Petitioners are entitled to and/or ought to be entitled to continue
_working under the Zambia Air Force in their respective ranks and

Sections and/or departments and/or be’ redeployed to appropnate and

alternative, available Sections and Departments- in the Military =~ =
~ Establishment suitable to their status until such.a fime they shall-".- -
* become Immuno-suppresed such that they are unable to carry out their - -

usual and/or alternative duties.
(e)That the Petitioners be awarded damages for the lost opportumty to
- continue working and enjoying their, rights ™ and prm],eges as
employees of the Zambia Air Force.
" (f) That the Petitioners be awarded damages for the mental angulsh

emotional distress and the stigma and discrimination that they were -
subjected to as a result of the Zambia Air Force Commander s
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